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Official Sponsors of the San Fernando Valley Bar Association

KRYCLER ERVIN TAUBMAN & KAMINSKY

FuLL Service ACCOUNTING FIRM

CONTACT MICHAEL ). KRYCLER, CPA, FCA I SCOTT R. ERVIN, CPA

When you need more than just numbers...

you can count on us...

® LITIGATION SUPPORT

¢ ExPerT WITNESS

® FORENSIC ACCOUNTANTS
® FAMILY LAW MATTERS

® BUSINESS VALUATIONS

® Loss OF EARNINGS | 4 MEMBERS OF
: American Institute of Certified Public Accountants
California*Society of Certified Public Accountants

® DAMAGES

15303 Ventura Boulevard, Suite 1040
Sherman Oaks, California 91403

info@ketkcpa.com
t: 818.995.1040
f: 818.995.4124

KRYCLER www.ketkcpa.com

ERVIN
' TAUBMAN

KAMINSKY
ORATION
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Insurance Agency and
Coverage You Can Trust.

Narver Insurance is committed to providing
the SFVBA members with diverse, niche
specialty insurance products.

Narver is skilled and capable to service all types
of coverages. Our knowledgeable team delivers
the services with personal attention.

We offer competitively priced, quality products
from stable, highly-rated companies.

Let us be your One-Stop Shop for Insurance.
Call us today for a second opinion
consultation at (800) 371-9024 or

visit our website at www.narver.com.

Narver Insurance is a supporter of the
San Fernando Valley Bar Association.

Samantha Chung Ogura
sogura@narver.com

Wesley Hampton
whampton@narver.com

www.sfvba.org

0. Diane Wood
dwood@narver.com

FOR YOUR LEGAL PRACTICE

PROFESSIONAL LIABILITY INSURANCE
HEALTH INSURANCE
GENERAL LIABILITY
BUSINESS PROPERTY INSURANCE
WORKERS’ COMPENSATION
EMPLOYMENT PRACTICES LIABILITY INSURANCE
CYBER LIABILITY INSURANCE

FOR YOU, YOUR FAMILY, AND STAFF

AUTO INSURANCE
HOMEOWNERS INSURANCE
PERSONAL UMBRELLA LIABILITY INSURANCE
401(K) BENEFITS
LONG-TERM CARE INSURANCE
DISABILITY INSURANCE
TERM LIFE INSURANCE

April Aguirre
aaguirre@narver.com

Wesley Lawnsdale
wlawnsdale@narver.com
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When Bankruptcy
May Be the Best Solution...

Choose an experienced & knowledgeable attorney who provides
personal & timely attention and recommends bankruptcy only when
it is the best solution.

Law Offices of Steven R. Fox
Bankruptcy & Related Matters

Debtor and Creditor Representation

Chapter 11 Reorganization 17835 Ventura Blvd., Suite 306
Bankruptcy Litigation Encino, CA 91316 Ill (818) 774-3545
Developing and Rebuilding Companies SRFox@FoxLaw.com

. matloffcompany.com
Life Insurance

Term, Universal Life, Survivorship, Estate Planning, Key-Person

Disability Insurance
Insure your most important asset—"Your ability to earn income"
Insures you in your own occupation
Benefits keep up with inflation

Long Term Care Insurance
Several quality carriers for individuals and firms

Health Insurance

Maa Mol _ : All major insurance companies for individuals & firms
[he Matloff Company has

been a top insurance broker
to Southern California
attorneys, their firms

and families for over The MatIOff Company

32 years. An Insurance and Financial Services Company

RATED A+ A.M. (800) 468-4467

BEST INSURERS. E-mail: elliot@matloffcompany.com Elliot Matloff
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How did
that last
lease work

out foryou?

Landlords lease office space everyday, so they know the ins and outs of crafting a lease
that benefits them the most. At Mazirow Commercial, we represent you, the tenant,
and only you. With our decades of lease negotiation experience, we make sure you
come to an even negotiating table with the landlord and stay out of a leasing bind.

9
MAZTROW

COMMERCIAL, INC.
805-449-1945

www.tenantadvisory.com

Tenant Representation & Advisory Real Estate Services
For large corporations to individual entrepreneurs

—

RYL H. GRAVER, EsSQ.
_' EXPERIENCED
ARBITRATOR/MEDIATOR

“Have Gavel Will Travel”™

-~ OvVvER 3,000 SUCCESSFUL CONCLUSIONS

LE, CaLL JUDICATE WEST BO0D.488.8805
818.884.8474
fa,v- 818.884.8388

WORKERS’ COMPENSATION STATE CERTIFIED SPECIALIST
WILLIAM J. KROPACH

Over 35 yeam if_\/)en'ence
v All Workers' Compensation Injuries

v Referral Fee Paid Per State Bar Rules

v Chairman, Workers' Comp Section of SFVBA (1987 to 2009)

v Director Valley Community Legal Foundation of SFVBA (1980-2000)
v Former Trustee of SFVBA

For Workers' Compensation Referral, call 818_609_7005

www.willlamkropach.com » email:william@kropachlaw.com

Year 2003

Ublunteer
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PRESIDENT’S MESSAGE

Benefits and
Opportunities
W in Bar membership at the
end of 2016 and hope to

see that continue through the new
year. It’s our hope that you’ve found
our programs—networking events,
volunteer opportunities, Valley Bar
Network, section meetings, fee
arbitration, and resources such as
Fastcase, listserves and Versatape
(affordable MCLE), along with
significant member discounts—to be
to your satisfaction and helpful to your
practice or business.

Our Bar is here to benefit you and
we want to hear about your practice
and business needs, what has or
hasn’t been useful, and what you’d
like to see added to the benefits you
already receive.

In the past decade, providing
MCLE programs and products
has become a very competitive
marketplace. We know that you have
many options to obtain your MCLE
credits and hope that you'll continue to
use the Bar as your primary provider.
We need to learn what you expect
from our MCLE programs so that we
can most effectively meet your needs.

We strive to have interesting
topics, well-qualified speakers, and
make available Versatape recordings of
every seminar to make every program
accessible to those unable to attend a
specific meeting in person. We’ve also
begun to provide informational webinar
programs which will be offered more
frequently throughout the year.

Section membership and
programs allow you not only to get

E’VE ENJOYED A BOOST

www.sfvba.org

KIRA S. MASTELLER
SFVBA President

president@sfvba.org

your MCLE at a reduced price, but
also offers an opportunity to network
with vendors and other professionals
working in your practice area or
crossover areas of the law. We invite
you to attend other Section meetings
to expand your networking and
marketing beyond your specific area
of law. Creating a web of professional
resources can only bring positive
results and potential business
referrals.

The Bar has also updated its
website. Please visit the site and
give us your feedback. Also, be
sure to view the calendar of events
regularly so you won’t miss our many
upcoming programs and Section
meetings.

Also, be sure to mark your
calendars for our April 4, 2017
Judges’ Night as we honor a trio of
fantastic judges—Paul A. Bacigalupo,
Thomas Trent Lewis, and Holly J.
Fujie —along with special guests,
California Supreme Court Associate
Justices Carol A. Corrigan and Ming
W. Chin.

Lastly, please note that the
California State Bar is not sending out
paper statements this year. Dues must
be paid online by March 1, 2017.

For more information go to www.
calbarjournal.com/December2016/
TopHeadlines/TH1.aspx.

The State Bar has also extended
the time to report your Group 3 N-Z
MCLE compliance this year to March
1, 2017. You can complete your
report online at http.://mcle.calbar.
ca.gov/MCLE.aspx. &~

%
A4 1 AGsHIP

EsSCrROW AND SETTLEMENT SERVICES

FlagshipEscrow.com

Official Sponsor of the SFVBA
Probate & Estate Planning Section

~We are an
independent,
full-service
escrow company
with years of
experience
In probate,
trust sale and
conservatorship
transactions,
along with all
other types
of escrows.

MARGARITA F. BILLINGS

Certified Escrow Officer
Margarita@FlagshipEscrow.com

ENID TOBIAS
Certified Escrow Officer
Enid@FlagshipEscrow.com

16101 Ventura Boulevard, Suite 324
Encino, CA 91436
PH # 818 990 3565
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30 YEARS INSURANCE BAD FAITH

“‘EVE OF TRIAL” A SPECIALTY

Insurance companies never pay up unless
they know you will go to trial and are able
to get punitive damages.
* 40 jury trials
* 150 lawsuits
200 additional claims
* Former Member, Bd. of Governors, CAALA
* Known to defense Counsel

CALL WITH YOUR QUESTIONS

Sassoon Sales www.sassoonlaw.com ¢ s@sassoonlaw.com ¢ 818-728-6658

Sometimes numbers are
the only prints left behind.

Arxis Financial is a proven forensic accounting and litigation
specialist. We will examine the financial data and help you

determine the “bottom line.” Arxis provides financial and

valuation analysis needed to resolve a variety of legal disputes
from family court to civil, criminal, and probate courts. In many
cases our experts can help you reach a settlement. If trial or

arbitration is required we give you the support you need to win.

Chris Hamilton, CPA, CFE, CVA
805.306.7890
www.arxisfinancial.com
chamilton@arxisgroup.com

ARK

FINANCIAL, INC.

FORENSIC ACCOUNTING BUSINE ALL FRAUD ANALYSIS
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EDITOR’S DESK

Multi- Tasking
at Its Finest

HEN | WAS A YOUNG BOY,
every Sunday evening at
7:00, my family (Dad, Mom,
older brother Danny and yours ever-so
truly) would congregate like tonsured
acolytes in front of our television set.
Sunday after faithful Sunday, we
watched as a self-conscious Ed Sullivan
introduced the evening’s entertainment
with the look of a guy who'd spent
most of the day sitting on his car keys.
He couldn’t sing, he couldn’t dance, he
couldn’t tell a joke to save his life, but
he sure knew people
who could do all that
and more. There was
one, though, who
really stood out. His
name was Erich
Brenn and his
talent was...wait
for it...plate spinning.
Every so often, Sullivan would roll-
out the debonair Austrian who could
keep nine dinner plates balanced and
spinning on tall sticks, moving like a
demented fly trapped in a lampshade
from one to another and back again
to the dizzying cacophony of Aram
Khachaturian’s “Sabre Dance.”
The above jaunt down memory
lane was dusted-off and fork-lifted
to the front of my memory by the
challenge of piecing together this
month’s cover story. The term multi-
tasking was decades away from vogue
when Ed Sullivan introduced Brenn to
America, but, as it surely applied to
him, it applies to those attorneys who
choose to take the rocky road of solo
practice, all the while keeping their
billing, marketing, case management,

66

The solo practitioner has to
be a self-starter and very
focused and disciplined.”

MICHAEL D. WHITE
SFVBA Editor 5,

michael@sfvba.org

research, drafting, administration,
record-keeping, client relations,
finances, and personal life plates
spinning on all cylinders all the time,
each to the individual tunes set by the
clients they represent.

They are legion—almost half of all
licensed lawyers in the country practice
on their own, says the American Bar
Association—and their work is hard and
the insights shared here are revealing.

One shared with me that, “The
sole practitioner has to be a self-starter
and very focused

and disciplined.”
Otherwise, he
added, “It would
be too easy to
get distracted.”
Another
stated that,
for her, “The
practice of law has a very steep and
time intensive learning curve, so it’s
very time consuming to learn how to
practice law...it’s challenging to be a
solo and the sole source of income for
a family, especially at first.”

More on the personal side, with
one solo saying, “I have one son left
at home and he is close to going to
college. My wife is very understanding
of solo practice and its demands,” and
lauding his family for their “support and
understanding.”

Quite a balancing act. How they do
it is a wonder to me and, all in all, | think
Herr Brenn—now 97 and according to
his son, still “spinning”—would be proud
to see his work pass into such capable
hands.

Regards. &

ANDREW L. SHAPIRO

Mediation & Arbitration
Short Notice Scheduling Availability

EXPERIENCE

Over 1,500 Alternative Dispute
Resolution cases:

= Court Settlement Officer

* Mediator and Arbitrator, Los Angeles
& Ventura County Superior Courts

» Over 80% successfully resolved
MEMBERSHIPS
» American Board of Trial

Advocates (ABOTA)

= Consumer Attorneys Association of
Los Angeles (CAALA)

= Consumer Attorneys Association of
California (CAOC)

818.907.3266

ASHAPIRO@
LEWITTHACKMAN.COM

LEWITT HACKMAN

LEWITT, HACKMAN, SHAPIRO, MARSHALL & HARLAN
A LAW CORPORATION
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: Valley Lawyer 1 : Membership : Bankruptcy
< Member : & Marketing - Law Section
: Bulletin : Committee : Attorney’s Fees
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¢ announcements to | HRatlaalEs SFVBA OFFICES
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. for March issue. &Zﬂ?;:r']c;%a
........ s'. attorney John
: & 6 : : ¢ Faucher will discuss
O : the distinction -
‘&‘* VAYLEY%EWBO!K : ge‘g/tveeg gon_sumer :
g : debt and business  :
: 5:30 PM < debt for purposes of
+ CHABLIS RESTAURANT : the meanstestand :
: TARZANA < 1o obtain attorney’s
: - - : fees under §523.  :
- VBN is dedicated to 8 s
: offering organized, high : (1.25 MCLE Hours)
E qua“ty networklng for oooooooooooooooooooo l:
: SFVBA members.
ecsccce .: ------------------- geccccsce N ececccccsccsccsccemesectecsecsecsect00RR0Ree : ...................... G@eccccccccccccccccscccscccccce
: Board of Probate & Estate Workers'’ :
: Trustees 1 3 : PIanning_Section1 4 Compensation 1 5 :
: 6:00 PM : and Family Law Section :
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: See ad page 25 . regarding WPI under
0. ¢ Almarez Guzman.
'v;) '&*()'i,j?af-_- (1 MCLE Hour)
/‘vr
‘ (4\ a&ll[?[\ S
V(G g)aﬂ’\
Taxation 0 : :
Law Section 21 :
: . Partnership Profit 0
: ;. Interests
. + 12:00 NOON
. : SFVBA OFFICES
iclon : Frederick Muller will
'e s outline and detail
the latest regarding
: SFVBA OFFIGES ¢ partnership profit :
CLOSED : interests. (1 MCLE Hour) :
........ :...................;...........................:.........................;......................:....................:........

: Editorial

¢ Committee
: 12:00 NOON
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The San Fernando Valley Bar Association is a State Bar of California MCLE approved provider. Visit www.sfvba.org
for seminar pricing and to register online, or contact Linda Temkin at (818) 227-0490, ext. 105 or events@sfvba.org.
Pricing discounted for active SFVBA members and early registration.
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- Cory Stigile will discuss

settlements with the
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EMPLOYMENT LAW REFERRALS

Professionals Serving Professionals

Our referral program can be your profit center! Stephen Danz & Associates is recognized as one of the most experienced and
successful employment law firms representing whistle blowers and victims of wrongful termination, retaliation, discrimination
and sex harassment., Our clients are executive, technical, administrative and hourly employees. We pay generous referral fees in
accordance with State Bar rules. We also provide regular updates on your referred case.

* Regular bi-menthly report on status of referred cases * Referral fees paid religicusly at case closure with a complete

. . distribution report to
# Highest possible referral fees pursuant to state bar rules L E: you
* Regular email updates on new significant developments in

* Reciprocal referrals where appropriate enployment faw

“ Recently a friend of mine contacted me because | was the only lawyer she knew. Her sister was being
pushed out of her job because of her age. With complete confidence, | referred her to Stephen Danz,
who immediately met with her and gave her an honest assessment of her legal options. Steve informed
me when he met with her and sent me an unexpected, but much appreciated, surprise- a referral fee. |
hadn't realized it beforehand, but referral fees are a standard part of his practice. My friend’s sister was
extremely satisfied with Steve, which of course made me look good too. It's important for me to know
attorneys like Steve, who | know will do a great job for the people | refer to hirn.9 9

= David L. Fleck, Esq.

HB) StephenDanz  877.759.9707
m & ASSOCIATES www.employmentattorneyca.com

20501 Ventura Blvd., Ste 327, Woodland Hills, CA 91364

Los Angeles  Orange Counly Pasadena San Bernardine San Diego Fresno San Francisco Santa Rosa Sacramento

Need a I\/Ieetii;ng Space' for
Mediations®0rDepositions?

COFFEE AND COLD
DRINKS SERVICE

AMPLE FREE PARKING

COPY MACHINE
ACCESS

WI-FI ACCESS 600 square-foot conference room.easily
accommodates 20 people.

STAFF SUPPORT -

Reserve meeting space
for only $150 per day!

PROFESSIONAL

Spacious Breakout Room
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EXECUTIVE DIRECTOR’S DESK

ELIZABETH
POST

O ne H un d red an d Executive Director
Counting

epost@sfvba.org

EADERS MAY NOTICE FROM THE GOLD INSIGNIA legal community. Your ads in Valley Lawyer will provide
on the cover, or from taking a look at the number of the useful information to members and a revenue source to
MCLE test on page 27, that this issue marks the the SFVBA to help minimize dues and other charges.”

100t edition of Valley Lawyer. The San Fernando Valley Bar
Association is honored to reach this major milestone.
Our award-winning magazine—the successor to the
SFVBA'’s newsletter, Bar Notes —was LT ‘\ﬁ - ‘M‘u
R b Pl e

Since its inception, the monthly magazine has grown
in size and content while undergoing incremental design
changes. Over nine years, Valley Lawyer has
employed three different editors (Bar staff
Angela Hutchinson, Irma Mejia and Michael
White), a number of photographers, and two
printers, and published hundreds of articles
authored by SFVBA members.

Through its evolution, Valley Lawyer
has had one constant, graphic artist Marina
Senderov. Marina is a local freelance
designer who, working behind the scenes,
gives members a modern, aesthetically
pleasing, and professional magazine, a
publication that stands out among those of
other bar associations of the SFVBA'’s size
and larger.

With Marina’s artistic vision, Valley
Lawyer has been recognized in recent years,
locally by the Los Angeles Press Club and
nationally by the National Association of Bar

established in 2008. (A different, short-
lived Valley Lawyer was published by
an outside publisher in the mid-90s.)
SFVBA'’s President at the time, Sue
Bendavid, introduced Valley Lawyer to
members in her June 2008 President’s
Message:

“l am pleased to introduce the first
issue of Valley Lawyer magazine.

In our ongoing effort to improve
services and communication to
members, we decided to update
Bar Notes to this format. Similar

to publications of the Los Angeles
County Bar Association (Los Angeles
Lawyer) and the State Bar (California
Lawyer), we chose Valley Lawyer as
our new name to identify us in relation to the geographical Associations.

area we serve. Valley Lawyer will include articles, Valley Lawyer wants to acknowledge and thank Marina for
announcements and other information of interest to our her years of contributions to the magazine and the Bar. &

/\ \ Rose, Snyder & Jacobs LLP www.rsjcpa.com

ACCOUNTANTS &aA DVI[SORS 818-461-0600

- L =4

Because everyone needs team players.

www.sfvba.org FEBRUARY 2017 = Valley Lawyer 13




Employee
Privacy in the
Workplace

By David G. Jones

ITH THE PREVALENCE OF

handheld recording devices,

cellphones with recording
capabilities, smart watches and
other potentially covert recording
devices, it’'s become increasingly
easy for employees to secretly record
conversations in their workplaces
in order to document alleged acts
of discrimination, harassment, and
retaliation by their employers.

Callifornia law prohibits individuals
from recording conversations unless all
parties to the communication consent
to the recording. This legal standard
is often referred to as the “all-party
consent” or “two-party consent”
requirement. California Penal Code
Section 632 codifies this concept.
Given the proliferation of such

recording devices, employees and
employers continue to seek clarity
and guidance regarding the effect
and admissibility of secretly recorded
conversations related to their
employment claims. Unfortunately,

14 Valley Lawyer = FEBRUARY 2017

Callifornia courts continue to
inconsistently and arbitrarily consider
the subjective beliefs of a particular
employee, boss, or co-worker who is
covertly recorded at work to determine
whether a violation has occurred
without proper consideration of the
objective standard established in
existing law.

Cases in various jurisdictions
have resulted in multi-million dollar
verdicts and settlements under
circumstances where employees were
able to establish discriminatory and
retaliatory conduct through the use
of secret recordings.! While the use
of secret audio recordings at trial can
ultimately be effective in combating
post-termination assertions of a party
at the time of trial, the character and
admissibility of these recordings are in
great doubt.

The decisions of California
courts appear to establish a
bright line rule that all workplace
recordings are violative of PC §632

and therefore inadmissible given

that there often exists a reasonable
objective expectation of privacy in
the workplace. Such a reading of the
statute is inconsistent with existing
California authority and the statutory
language of PC §632.

The California Supreme Court
should take steps to clarify this
important question of law and
establish certainty for the employment
sector in California.

California Courts Stumble
The California Legislature enacted PC
§632 to ensure an individual’s right to
control the first-hand dissemination
of a confidential communication.?
Section 632 prohibits an individual
from overhearing a confidential
communication without the consent of
“all parties” to the conversation.3

As to the admissibility of such
recordings, §632 also provides
that “[e]xcept as proof in an action
or prosecution for violation of this

David G. Jones is a partner in the Woodland Hills firm Santiago & Jones. He practices all aspects of
employment law and employment litigation. He can be reached at djones@santiagojoneslaw.com.
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section, evidence obtained as a result
of eavesdropping upon or recording a
confidential communication in violation
of this section is not admissible in any
judicial, administrative, legislative, or
other proceeding.”

In Flanagan v. Flanagan, the
California Supreme Court held that
a confidential communication or
conversation is one where “a party to
that communication or conversation has
an objectively reasonable expectation
that the communication or conversation
is not being overheard or recorded.”

In situations where an employee
is talking to a group of employees in
a common area workspace, consent
may not be required from participants
because the conversations are subject
to being overheard and, therefore, are
not confidential. To recover on a §632
claim, the aggrieved party must prove
that a reasonable expectation of privacy
existed and that the communications
were confidential.

The problem which often arises
in litigation is that the party who was
secretly recorded submits a conclusory
declaration or affidavit which simply
states that the recorded conversations
were intended to be confidential or
private. While the statute requires the
court to evaluate the recorded party’s
reasonable expectation of privacy, the
reality is that most courts simply accept
the self-serving declarations of the
recorded party without looking to the
factual context or the content of the
communications.

While trial courts and courts of
appeal throughout the state purport
to conduct a meaningful analysis of
existing case law as it is applied to the
relevant facts in analyzing §632 claims,
they often fail to properly consider the
contextual evidence relating to the
expectation of privacy as to the various
individuals involved.

At the same time, many courts,
while not expressly stating that all
recordings in the workplace are a
violation, regardless of setting, have
found that a reasonable expectation of

www.sfvba.org

privacy can be established if an affected
individual is simply willing to declare
under oath that they had a reasonable
expectation that the conversations were
private and not being recorded. This
creates a situation where courts have
effectively legislated a ban of secret
workplace recordings, contrary to both
the phraseology and intent of PC §632.

Objective v. Subjective Standard
This flawed analytical framework, which
has been adopted by multiple California
courts of appeal, cannot form the

basis for a proper determination of the
existence of violations because it fails
to faithfully apply the specific statutory
language of PC §632.

The canon of statutory construction
“expressio unius est exclusio alterius,”
or “the express mention of one thing
excludes all others,” is certainly
applicable to the interpretation of the
statute. PC §632 expressly states that
confidential communications do not
include communications which “...
the parties to the communication may
reasonably expect” that it “may be
overheard or recorded.”®

Had the legislature so intended
to alter the meaning of confidential
communication to include the
subjective expectation of privacy
of the participants, it clearly would
have included more narrowly worded
language. Instead, the legislature used

“Don’t worry, I’ll be very discreet
with your personal medical information.”
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the term “overheard,” making clear that
many communications would remain
non-confidential.

The California Supreme Court
concisely summarized the principles and
methodology for the interpretation of
statutory language in Allen v. Sully-Miller
Contracting Co.:

“Where, as here, the issue
presented is one of statutory
construction, our fundamental task
is “to ascertain the intent of the
lawmakers so as to effectuate the
purpose of the statute.” . . . We
begin by examining the statutory
language because it generally is the
most reliable indicator of legislative
intent. . . . We give the language

its usual andordinary meaning, and
“lilf there is no ambiguity, then we
presume the lawmakers meant what
they said, and the plain meaning of
the language governs...."®
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Further, courts, it ruled, must strive
to give significance to every word,
phrase and sentence employed by the
legislature.”

Based upon these precepts, the
only plausible reading of the critical
language of the statute is supportive
of the position that no expectation
of privacy exists, in particular, in
factual scenarios where conversations
are recorded in the workplace in
group settings or open areas of the
workplace where such conversations
are likely to be overheard.

A Misplaced Reliance

The test of confidentiality is “an
objective one defined in terms of
reasonableness.”® A communication

is not protected when “...the parties

to the communication may reasonably
expect that the communication may be
overheard or recorded.”®

Section 632 does not apply to
communications which the parties
expect may be overheard.'© California
courts continue to determine that
the subjective intent of the persons
claiming that their privacy was violated
under PC §632 is, standing by itself,
enough to establish a reasonable
expectation of privacy.

Situations exist in the workplace
where a conversation is not entirely
private and, in those scenarios, there
may not be a reasonable expectation
of privacy.

In Sanders v. American
Broadcasting, the court suggested
that “an employee might expect that
workplace conversations may be
overheard by other nearby employees,
while not expecting that conversations
will be electronically intercepted and
overheard by a supervisor in another
part of the building.”!"

Cases such as Walker v. Darby are
frequently cited as support for a finding
that mere subjective and conclusory “...
affidavits attesting to the declarants’
expectations their conversations were

private and not being recorded,” are
sufficient to establish a reasonable
expectation of privacy.'? This logic
is circular as it relies upon evidence,
not objective in nature, to establish a
privacy violation in a manner which is
not contemplated by PC §632.

California courts continue to accept
self-serving affidavits of employers
and their employees stating they had
an objectively reasonable expectation
of confidentiality in connection with
disputed secret recordings. However,
the question of an objective expectation
of confidentiality “is a question of fact
that may depend on numerous specific
factors...”!3

Further, the conclusion that
an expectation of privacy exists in
places such as hallways and open
conference rooms is illogical and a
clear misapplication of the statute.
In addition, the presence of multiple
individuals during a conversation clearly
is contrary to a private conversation
which is not intended to be overheard.
An objective consideration of the
presence of multiple individuals,
coupled with the public nature of the
settings, dictate that no expectation of
privacy would exist in these scenarios.

It appears that trial courts regularly
and incorrectly substitute their
determination as to the reasonableness
of the expectation of privacy in these
particular settings when such a
determination should be left to a jury.

Employees’ Protected Activity
When an employee records non-
private conversations at the worksite
to gather evidence of discrimination
and retaliation, such conduct will
often logically constitute protected
activity under anti-discrimination

and whistleblower laws and thus not
constitute a violation of California PC
§632.

For example, the U.S. Department
of Labor Administrative Review Board
has held that the recording of workplace
conversations can be protected



whistleblower activity under the Energy
Reorganization Act of 1974.14

The Second Circuit has held
that making a secret recording to
collect evidence of discrimination is a
protected activity and that employers,
as a matter of law, cannot take action
against employees for making those
recordings.'® The fact that an employer
calls an activity a violation of duty does
not remove the protection of Title VII for
participation-protected activity.®

California courts and the Ninth
Circuit are silent as to whether these
recordings are considered protected
activity in furtherance of evidence
collection as to an employer’s
discriminatory or retaliatory conduct.
Ninth Circuit courts apply the test from
O’Day v. McDonnell Douglas Helicopter
Co. to determine whether or not an
employee’s “opposition” conduct
constitutes “protected activity.”'” The
test requires that courts first balance
the protection of persons engaging
reasonably in activities opposing
discrimination and the interests of
employers in the objective selection
and control of personnel.’®

The Ninth Circuit balancing test
does not provide sufficient guidance
as to whether or not recordings
by an employee at the worksite of
discriminatory and retaliatory conduct
is protected activity. While under the
balancing test the protection of the
employee opposing discrimination
would much outweigh the employer’s
control of personnel, current case law
does not provide sufficient guidance.
An employee’s opposition activity
is protected only if it is “reasonable
in view of the employer’s interest in
maintaining a harmonious and efficient
operation.”19

Given the foregoing, an employee
who genuinely believes she is
being subjected to discrimination,
harassment, or retaliation by her
employer will be engaged in protected
activity in the event that she records her
boss or co-workers in the open areas

of the office where such conversations
are likely to be overheard. As such,
these recordings will not violate §632
and will also likely be admissible to
oppose summary judgment or at the
time of trial.

Inconsistent Per Se Rule

The apparent reliance on the subjective
expectations of parties recorded in

the workplace by California Courts of
Appeal creates a per se violation of

PC §632 in every instance in which

an employee records a workplace
conversation. This per se rule is
inconsistent with the language of the
statute, the intent of the legislature, and
the principles of basic common sense.
Employees should be free to record
conversations in non-private areas of
the workplace to bolster their claims of
discrimination and harassment. &~
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Understanding how the United States Patent &
Trademark Office operates can go a long way
in protecting a trademark and maximizing its
effectiveness. Choosing the right trademark can
help avoid future disputes, expense and other
headaches.
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N OUR INCREASINGLY COMPETITIVE GLOBAL

market fueled by online sales, the protection of

trademarks has become more important than ever. While
familiar with trademarks and the importance of registering
their marks, most business owners are not familiar with the
specific rules and procedures of the United States Patent
and Trademark Office (USPTO). Understanding these rules
and procedures can help in choosing better trademarks and
maximizing their protection.

Trademarks in General

The U.S. Trademark Act—also known as the Lanham Act—
was enacted in 1946 and codified at 15 U.S.C. §1051. The
Act lays out the federal laws regulating trademarks, including
registration with the USPTO and infringement.

It provides two separate registers for the registration of
trademarks with the USPTO, the Principal Register (Principal)
and the Supplemental Register (Supplemental).? The
Principal Register, also known as the primary register, is the
commonly used one.

The Supplemental Register, also commonly known
as the secondary register, can be very useful to potential
trademark registrants, especially if the potential trademark
is one that could be labeled as “descriptive” by the USPTO
or the courts. Descriptive and suggestive marks lie in a gray
area, with varying degrees of registrability and protection.
Obtaining a full understanding of descriptive marks and their
relation to the Supplemental Register is necessary to make
informed decisions regarding trademarks.

Trademark Strength
To properly understand the importance of the Supplemental
Register, it's important to first understand the various levels
of distinctiveness of trademarks. Distinctiveness is an
important concept in trademark law, helping to determine
the strength and registrability of marks. Different marks are
afforded different levels of registrability and protection.
There are five main levels of distinctiveness associated
with marks: fanciful, arbitrary, suggestive, descriptive,
and generic.? Arbitrary and fanciful marks are considered
“inherently distinctive” and are afforded the greatest
likelihood of registration and protection immediately upon
use in the marketplace without the need of debate as to
whether the term is descriptive or not.3

sevag@demirjianlaw.com.
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Arbitrary marks are words that have nothing to do with
their products or services, such as “Apple” for computers
or “Brother” for copy machines. Fanciful marks have no
meaning in the English language, such as “Kodak,” “Nike,”
or “Google.” Fanciful marks do not contain terms that require
use by competitors. No other camera/film provider needs to
use the term “Kodak” when selling their goods.

On the other end of the spectrum are generic marks.
These are terms that all competitors in a certain industry
need to use as they directly describe the product or service
being offered and cannot be afforded any trademark
protection,* though there are exceptions.® For example, one
automobile maker cannot be awarded protection over the
word “car” or “reliable,” as these are generic terms used to
commonly describe the vehicles they produce.

In the gray area in-between these categories lie
suggestive and descriptive marks that may or may not be
offered trademark protection. They include words which
clearly describe an ingredient, quality, characteristic,
function, feature, purpose, or use of the specified goods or
services.®

Much trademark litigation surrounds the labeling of
certain trademarks as being suggestive as opposed to
being descriptive, or descriptive as opposed to generic.
Unfortunately, the line of demarcation separating these
categories is not always clearly delineated.” Not even the
respected Judge Learned Hand was able to create a reliable
rule, declaring that, “It is quite impossible to get any rule out
of the cases beyond this: That the validity of the mark ends
where suggestion ends and description begins.”®

Descriptive vs. Suggestive Trademarks

Suggestive marks suggest but do not describe a function,
feature, or aspect of a product as they require some
imagination, thought, or perception to reach a conclusion
about the goods in question.?

Descriptive marks do not require such imagination as
they convey an immediate idea of the ingredients, qualities,
or characteristics of the goods.1? Suggestive marks are
inherently distinctive and protectable, similar to fanciful and
arbitrary marks, but may be difficult to differentiate from
descriptive marks, which are harder to protect.

Examples of famous suggestive marks include
“Citibank” for financial services, “Greyhound” for

Sevag Demirjian founded his own law firm, Demirjian Law Offices, in 2013 and is also Of Counsel at Foundation
Law Group LLP. He is a registered patent attorney specializing in trademarks and litigation. He can be reached at

www.sfvba.org



Hon. Carol A.

TUESDAY, APRIL 4, 2017

SHERATON UNIVERSAL
333 UNIVERSAL HOLLYWOOD DRIVE « UNIVERSAL CITY

5:00 PM COCKTAIL RECEPTION = 6:30 PM DINNER AND PROGRAM

SPECIAL GUESTS
Associate Justices of the California Supreme Court
Justice Carol A. Corrigan and Justice Ming W. Chin

HONORING
Judge of the Year Paul A. Bacigalupo
Stanley Mosk Legacy of Justice Award Honoree Judge Thomas Trent Lewis

Diversity Award Honoree Judge Holly J. Fujie
WINE SPONSOR

0C
| m—//ﬁ}//,//;{%{ PLEASE RESERVE
4= & _/_/;-P"".', SFVBA Members
s - $150 Ticket(s)

$1,500 Table(s) of Ten*

Name(s)
................................................................................................................................................................................................................... President’s Circle Firm
......................................................................................................................................................................................................................................... $1,425 Table(s) of Ten*
Firm Name Non-members
$200 Ticket(s)
PN $2,000 Table(s) of Ten*
We accept checks, VISA, MasterCard, American Express and Discover. * Please reserve two seats for judicial officers.
_ PLEASE SELECT
CreditCard # Exp.Date . .. . ... Chicken Entrée
Authorized SIgNature ... Vegetarian

Please return with payment by March 27, 2017 to SFVBA, 5567 Reseda Boulevard, Suite 200, Tarzana, CA 91356 or
fax reservation to (818) 227-0499. Call (818) 227-0490, ext. 105 for sponsorship and program ad opportunities.



Hon.
Suzanne G.

Brguera(

Court, Retired

www.JudgeBruguera.com

Areas of Expertise:

For information and scheduling, please contact
Elvira Camacho at Elvira@adrservices.com

(213) 683-1600 - www.ADRSERVICES.COM

22 Valley Lawyer = FEBRUARY 2017

transportation, “Crunch” for chocolate, and “Jaguar” for high-
end sports cars. The subtle difference becomes clear when the
aforementioned are compared to famous descriptive marks,
such as “Bank of America,” “Staples,” and “Holiday Inn.”

Sometimes the differences are not clear and can only be
determined in court. “Wite-Out”"" and “Wet Ones”12 were the
basis of highly publicized lawsuits which offered them both
strong protection after finding both marks suggestive and not
descriptive.

Descriptive marks are not inherently distinctive but can
acquire distinctiveness with sufficient consumer recognition
of the mark associated with a certain product or service
(also known as acquiring secondary meaning).'® Proof of
substantially exclusive and continuous use of the mark
applied to the applicant’s goods for five years preceding the
application must be submitted.

Trademark litigation can get very expensive when a
litigant must establish that a descriptive mark has acquired
secondary meaning. Beyond the expense, it can be difficult
to definitively prove that a descriptive mark has acquired
secondary meaning, especially for marks that are not famous
and/or have not been in common use for an extended period
of time.

Factors that courts take into consideration when
determining secondary meaning can include: (1) the volume
of sales of the product/service; (2) the amounts spent on
advertising; (3) length of use; (4) exclusivity of use; (5) copying
by others; (6) customer surveys; (7) customer testimony;

(8) the use of the mark in trade journals; (9) the size of the
company; (10) the number of customers; and (11) actual
confusion.'®

Many of these factors can be complicated and expensive
to prove. A mark is considered to have acquired secondary
meaning when, in the minds of the public, the primary
significance of a mark is to identify the source of the product
rather than the product itself.'®

Descriptive marks more closely resemble generic
marks.!” These are marks which instantly inform a consumer
of the type of product or service they are offering.'® The big
difference being that descriptive marks can be protected if
they acquire secondary meaning.®

The word “staples” would be generic or descriptive in
the sale of office supplies, as it is a type of office supply and
would have to be used by all office supply salesman in the
regular course of business. Thus, without a strong showing
of secondary meaning, the word “staples” can’t be protected
by any one office supply salesman as it would unfairly restrict
competition. Over the years, enough consumers have
connected the word “staples” with the office supply store
that the term took on a secondary meaning, connecting it in
consumer minds with the office supply chain.

www.sfvba.org



The same reasoning applies to virtually every industry,
such as “trunk,” “gas” or “reliable” when selling cars. Common
descriptive marks utilize an owner’s name in the mark, or
the geographic location of a mark, such as “Bob’s Autos” or
“Reseda Cleaners,” which would be hard marks to protect
against, e.g., another person named “Bob” opening an auto
shop or another cleaners opening in Reseda.

The almost universally-known descriptive marks we
referenced—"Staples,” “Bank of America,” and “Holiday
Inn”"—resemble generic marks, which are mostly non-
protectable, yet they serve as strong trademarks. How were
these companies able to turn these descriptive terms into
strong trademarks? Although not the only path to protection,
and not the one all the aforementioned examples took, one
readily available solution lies in the little-known Supplemental
Register.

Principal vs. Supplemental Registers

The Principal Register is where most trademarks approved
by the USPTO end up upon registration. Some applied-for
trademarks will not be approved, with some marks being
rejected as being descriptive, since they cannot be afforded
protection until they can acquire secondary meaning or
“acquired distinctiveness.” What if the owner of a new
business hadn’t yet acquired a presence in the community to
establish a distinctive presence with consumers? Would he
or she be forced to choose between changing their name or
risking exposure for approximately five years until secondary
meaning can be established?

Luckily, there is a way to build a path to protection while
using a descriptive mark, until sufficient secondary meaning
for that mark has been established—namely, registration in the
Supplemental Register.

Since its creation in 1946, the little known Supplemental
Register has provided potential registrants with a safety net
after their failed attempt to register a mark deemed descriptive
by a USPTO examiner. Finding a mark to be inherently
descriptive, but still capable of potentially identifying goods
or services with a source, an examiner will likely suggest
registration of the mark on the Supplemental Register.20

Registration in the Supplemental will generally be seen as
a less effective registration than one in the Principal. Although
this may technically be true, many, if not most, trademark
owners will rely on the features and benefits provided by the
Supplemental, without ever needing the additional benefits the
Principal Register provides.

The following features can be attached to all marks,
whether on the Principal or the Supplemental Register

= The right to use the stronger registered symbol as
opposed to the common law trademark symbol as the
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the registered mark is stronger than its trademark
counterpart, signifying that the mark has been registered
with the federal government.

= The right to prevent others from registering similar marks
with the USPTO. The mark will appear in trademark
searches on the USPTO database, thus appearing to
be a regular trademark for those who don’t know the
difference. The registration will prevent others from
registering similar marks since it will be considered prior
art by the USPTO.

= The right to obtain additional monetary remedies in an
infringement lawsuit, including profits, damages, costs,
and possibly attorneys’ fees.

= The registration can be used as priority to an international
trademark application(s) in some foreign countries and
regions.

Most of the additional rights that a Supplemental
registration lacks will only become apparent if litigation over
the mark results. As trademarks do not expire, assuming it
is renewed every ten years, trademark owners could enjoy
a lifetime of trademark protection without ending up in
litigation.

Cease and desist letters referencing a Supplemental
registration are usually effective in curtailing infringement
and avoiding litigation, especially if the recipient does not
consult a trademark attorney who knows the difference.

Additional Benefits of the Principal Register

Additional benefits of the Principal Register include a
statutory presumption that the mark is valid; that there is
prima facie evidence of ownership of the mark; there is
acknowledgment that the registrant has exclusive use of the
mark; that it makes the mark eligible for incontestability; and
proof that the mark has acquired secondary meaning.

These features won’t have many practical applications
in the regular use of the mark, but they can be of huge
benefit in a legal dispute. They shift the burden of proof
onto the other party in challenging the mark’s validity, its
ownership, exclusive use, and/or that a secondary meaning
has been achieved.

Additionally, Principal Register marks are eligible to
achieve incontestable status with the filing of a Section 15
declaration after five years of continuous, uninterrupted use
of the mark in commerce from the date of registration in the
Primary.2!

Incontestability
Incontestability is another feature of trademarks that is not



very well known. Any trademark litigation will surely include

a motion to cancel a plaintiff's mark for various procedural or
substantive reasons. Having the mark declared incontestable
helps reduce the complexity, risk, and cost of litigation for
registrants by limiting the grounds available to third parties
seeking to cancel the trademark.??

Incontestability shields a registrant from certain
challenges to the validity of a mark, notably challenges
based on descriptiveness. These include challenges that
the mark is descriptive because it merely depicts the goods
or services, is descriptive because it is primarily merely a
surname, or is descriptive because it is a geographic place
name.23

As most incontestability advantages only help to
reduce the risk of a finding of descriptiveness, the label
“incontestable” can be misleading. The trademark can, and
certainly will, still be contested at trial; it will just be a bit
harder for the mark to be contested and canceled, as the
court will shift the burden to prove a litigant’s arguments and
take the mark’s incontestable status into consideration. The
label “less contestable” would probably have been more
accurate.

Trademarks on the Supplemental Register are not
eligible for incontestable status; they must first be moved to
the Principal Register to be eligible.

Moving from the Supplemental to Principal Register
When discussing trademarks, the suggestion is sometimes
made to “amend” or “move” a registration on the
Supplemental Register to the Principal Register. This is
actually an informal reference as there is no process in
place to move a trademark at the USPTO. The only way to
move the registration is to file a new trademark application
designating the principal registry. In the new application, the
registrant references their registration on the Supplemental
Register, which will be taken into consideration when
determining eligibility for the Principal.

Normally, this is done after a mark has been on
the Supplemental for five years. So a Supplemental
registrant would have to wait five years to be registered
in the Principal, then another five years to be eligible for
incontestability—a total of ten years, unless a difficult
showing of acquired distinctiveness earlier can be made.

While the general rule is that five years of continuous
use of a registered mark is considered adequate to gain
acquired distinctiveness and eligibility for registry on the
Principal Register, in some situations the USPTO may still
reject these as they are very clearly descriptive. This means
the USPTO may require additional arguments that evidence
that the mark has acquired distinctiveness, in the form of
one or more of the previously mentioned eleven factors.
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SECTION AND FAMILY LAW SECTION
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sS40 in advanc
s50 day of ev

of family law and probate
and estate planning issues.
Approved for Family Law
Legal Specialization.

(I MCLE Hour)

s60 in advanc
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Newly registered trademarks also require a showing
that the mark is still in use after the initial five-year period.
For this reason, it makes sense to file the five-year
declaration of use form—sometimes called a renewal, even
though technically one is only required every ten years —
concurrently with either the incontestability form for marks
on the Principal, or with a new application to move a mark to
the Primary for marks on the Supplemental. Upon approval
of the Principal application, most registrants allow the
Supplemental registration to lapse when the 10-year renewal
is due.

Intent-to-Use Applications

Although the above discussion primarily focused on
marks currently in use, the registration process can also
begin for marks that intend to be used in the near future.
Most trademark applications are filed as regular “in use”
trademarks on a “1a” application. A trademark can also
be applied for before it is used “in commerce” with a

1b application, commonly known as an intent-to-use
application.

These applications will move through the same approval
process, except they require the filing of an “allegation
of use” (also known as a statement of use), submitting
evidence that the trademark has been used in commerce,
within six months of the application’s approval. For additional
fees, this six-month time frame can be extended up to three
years.

Registration on the Supplemental Register is limited
to marks that are applied for with 1a use in commerce
applications. An intent-to-use 1b application rejected for
descriptive reasons cannot be directly registered to the
Supplemental Register. For this reason, it may be best to
wait until a mark is in use before filing an application if it is
clearly descriptive.

A statement of use can be filed in response to a
descriptive rejection to a 1b application, but the filing date
of the application will be moved to the date the statement
of use is filed.?* This could be risky, as the application could
possibly be rejected if a third party filed an application for
a similar mark after the filing date of the 1b, but before the
statement of use filing date.

This seems unlikely but happens fairly often. For this
reason, it is best to file a statement of use immediately upon
use or wait until the make is being used in commerce and
the application is filed in the Supplemental Register. An
added advantage of filing directly in the Supplemental is
that the application will not publish for opposition prior to
registration like those in the Primary. This allows registrants
to file their marks semi-privately, without raising any flags
or opportunities for competitors to challenge. In summary,
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listing a trademark in the Supplemental Register offers the
following significant advantages:

= |t provides an easy option for registering descriptive
marks that have the potential to acquire distinctiveness
and become strong marks in the future, protecting
the mark during the five-year period when consumer
recognition is established.

= |t permits use of the super-scripted registration symbol,
providing actual notice of registration to potential
infringers.

= |t guarantees that the trademark appears in the search
results of the USPTO trademarks database, while
preventing others from registering similar marks.

= |t creates a USPTO registration that can be referenced
as priority for some international trademark applications.

Trademark owners and their attorneys should be
aware of the Supplemental Register and all its benefits and
shortcomings. When choosing a potential trademark for a
product or service, keep in mind the protectability of the mark.
What category would the mark fall in? How strong would the
protection be?

Choosing a mark that is easier to protect goes a long
way to help avoid legal disputes, excessive costs, and other
headaches in the future. An understanding of the rules
governing trademark registration and protection can greatly
assist in making smart decisions when helping a client craft
the right image for their company. &

1 Lanham Act §1051 and §1091.

2 Abercrombie & Fitch Company v. Hunting World, Inc. 537 F.2d 4 (2nd Cir. 1976).
3 1d.

41d.

5 Walt-West Enterprises, Inc. v. Gannett Co., 695 F.2d 1050, 217 U.S.P.Q. 1206
(7th Cir. 1982).

51n re Gyulay, 820 F.2d 1216, 3 USPQ2d 1009 (Fed. Cir. 1987).

7 Abercrombie 527 F.2d 4.

8 Franklin Knitting Mills, Inc. v. Fashionit Sweater Mills, Inc., 297 F. 247 (S.D.N.Y.
1923).

9 stix Products, Inc. v. United Merchants & Manufacturers Inc., 295 F. Supp. 479,
488 (S.D.N.Y.1968).

0d.

11 BIC Corp. v. Far Eastern Source Corp., No. 99 Civ. 11385, 2000 U.S. Dist.
LEXIS 18226, at 8 (S.D.N.Y. Dec. 19, 2000).

12 playtex Products v. Georgia-Pacific Corp., 390 F.3d 158 (2d Cir. 2004).

13 Lanham Act §1051 2(f).

14 Abercrombie 527 F.2d 4.

15 ET Browne Drug Co. v. Cococare Products, Inc., 538 F.3d 185 at 199 (3rd Cir.
2008).

16 wal-Mart Stores, Inc. v. Samara Bros., Inc., 529 U.S. 205, 211 (2000).

17 Abercrombie 527 F.2d 4.

8 d.

9d.

20| anham Act §§23-28 and 15 U.S.C. §§1091-1096.

2! Lanham Act §15.

22 | anham Act §14.

23 |nternational Trademark Association Bulletin, August 1, 2009 “Incontestability:
Does Anybody Really Understand It?” By Peter S. Sloane and Laura J. Winston,
Leason Ellis LLP, White Plains, New York, USA.
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The Agony and Ecstasy
of Solo Practice

By Michael D. White
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Currently almost half of the lawyers practicing in
the United States are in solo practice, a career
path with both singular advantages and often

vexing challenges.

Michael D. White is editor of Valley Lawyer magazine. He is the author of four published books and has worked in
business journalism for more than 35 years. Before joining the staff of the SFVBA, he worked as Web Content Editor
for the Los Angeles County Metropolitan Transportation Authority. He can be reached at michael@sfvba.org.
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UCH LEGAL LUMINARIES AS

John Adams, John Marshall,

William Brennan, and Hugo
Black did it at various times during their
legal careers. So did Abraham Lincoln,
who once advised a young attorney
to “Always bear in mind that your own
resolution to succeed is more important
than any other one thing.”

The “it” is serving as a solo
practitioner, the career path for,
according to the American Bar
Association, some 49 percent of
American lawyers. Solo practice is
a path that can provide immense
satisfaction, but also drain the resolution
to succeed that set them off on their
solo quest for professional satisfaction.

Why Go Solo?

According to the latest research, a
common path for solos is to work for a
large firm and then gradually move to a
small or medium-sized firm before going
it alone for a variety of reasons, from
downsizing to the shock of unfulfilled
expectations.

“When | passed the bar, | was
excited to be hired at the insurance
defense firm that | clerked at while
awaiting bar results,” recalls Westlake
Village family law attorney Kathy G.
Neumann, who'’s been in solo practice
for nearly 13 years. “Three weeks after
| was hired, the partnership imploded,
so |, along with other more experienced
attorneys, was on my own.”

A few months later, Neumann was
hired at another insurance defense
firm, but, within one-and-a-half years,
the staff was eliminated, one by one.

“I worked at another firm for five-and-
a-half years as of counsel, but it too
suffered growing pains, and eventually
unraveled.”

Bankruptcy attorney Steven
R. Fox’s path was blazed by the
experience of seeing his expectations
of legal professionalism sorely bruised.
“When | started practicing, jobs
were plentiful for young lawyers,” he
says. “l had a clerkship with a federal
bankruptcy judge and | obtained a
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job at a small downtown bankruptcy
firm. | figured | would work for firms

in downtown L.A. all my life. | even
thought about being a partner in the
firm | was at, but | watched the firm and
how it worked.”

What Fox, who practices in
Tarzana, saw was “a lot of warts, a lot
of problems in how the firm operated.
There were many inefficiencies. The
people there were not really motivated
to work hard.”

But what pushed Fox over the
edge to go solo was his learning his firm
had an attorney who had committed
“serious errors of judgment and it was
necessary for the good attorneys to
leave the firm.”

Litigator Mark S. Shipow spent
the first 28 years of his legal career
in medium- and large-sized law firms
before burnout led to his decision to go
into solo practice. The “firm culture,”
he says, “had changed in ways that
| didn’t really like, and my kids were
older and needed less financial support
from me. | explored a few options,
including consulting, becoming a judge,
becoming a mediator.”

In the interim, Shipow loosened the
screws holding together his relationship
with the firm. He arranged with his firm
to do work on a contract basis and set
up his own practice. That evolved to his
becoming a solo practitioner “doing the
same type of business litigation | had
done my entire career.”

Advantages

What'’s the upside of going solo? “Being
able to maintain a flexible schedule, not
having to report to others, more relaxed
atmosphere, better able to balance
work and private life,” says Shipow, a
check in the plus column seconded

by tax attorney and certified public
accountant Hratch J. Karakachian.

A solo practice, Karackachian says,
offers “flexibility both in terms of the
daily work schedule and running the
operation. Such things as the decision
to take on or not take on certain
clients,” an issue that sometimes leads

| can decide which clients
| wish to accept, and

can go the extra-mile when

needed, even if the client
cannot pay for all of

the fees.” —
Kathy G. Neumann

to conflict in a highly-structured firm
environment.

“l am my own boss,” says Steve Fox.
“The office has the feel of a classic small
law firm, something | like. Attorneys who
meet me at my office like the feel and the
vibe. The office is organized, efficient and
quiet. You can think. | turn away most of
the potential calls to me office as they do
not fit the model of what | want in clients
and/or in cases.”

“I work hard, and reap the benefits,”
says Neumann. “| can decide which
clients | wish to accept, and can go the
extra-mile when needed, even if the
client cannot pay for all of the fees. | can
schedule my time off at my discretion.”

And, she adds, “job security...of
sorts.”

Downside
“Job security...of sorts?”

“As an employee, you’re paid a
salary, so you have consistent income,
whether the client has paid or not,” says
Neumann. “As a solo, your receivables
are inconsistent, so you must act as your
own collection department.”

FEBRUARY 2017 = Valley Lawyer 29



| have represented
lawyers and law firms in
bankruptcy cases and...| see
really good lawyers who
often are really

bad businesspeople.” —
Steven R. Fox

Freedom has both its benefits and
its drawbacks, at least partially borne out
by a 2015 analysis for CNN and Business
Insider conducted by the University of
Tennessee, which estimated that attorneys
working in solo practice earn an average of
slightly less than $50,000 per year.

Throw into the mix “an unpredictable
workload, a lack of interaction with others,
a lack of being part of a team, and having
to do everything from research, drafting,
and administration yourself,” says Shipow,
as well as “the need to be a self-starter
and the fact that it’s too easy to get
distracted.”

Also, adds Karakachian, “the
collegiality is missing. You don’t have an
equal to run things by and get insights and
feedback.”

Flying solo also makes it “harder
to have good backup,” says Fox. “You
always have to worry about cases. The
last time | went on vacation and did not
worry about the clients and cases was
probably in 1993 when | had no access to
any phones for about five days. Another
attorney covered for me.”
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Another drawback is many solo
attorneys spend between 25 percent
and half their time on non-practice,
routine business maintenance functions
such as filing and basic drafting to
exhibit preparation. Affording a full-time
paralegal or assistant is beyond the
means of many solos. So how does a
solo practitioner meld the day-to-day
obligations of running a business with
practicing law?

“That’s a really tough part of the
law [practice] and, frankly, a lot, or
perhaps most, lawyers are not good at
running a business,” says Fox. “They
are good at being lawyers. These
are two really different skills. | have
represented lawyers and law firms in
bankruptcy cases and these cases
are revealing because | see really
good lawyers who often are really bad
businesspeople.”

Shipow maintains a delicate
balance, handling the inevitable
business-side issues “as they come
up by meshing them with other daily
activities. | try not to let things like
billing, record-keeping and filing back
up. With a flexible schedule, | can run
the business in off hours, or practice
law off hours, as the need and schedule
dictate.”

Marketing the Solo Practice
Without the support staff and logistical
wherewithal available to larger firms,
marketing a solo practice can be a
challenge. Shipow’s comparatively
flexible schedule allows some time

to be creative in how he markets his
practice.

He relies on “word of mouth
through colleagues and clients from
my 35 years of practice and through
a couple of networking groups,” he
says. Social media such as Facebook
and Twitter, Shipow feels, “can be
distracting,” with precious time spent
having to filter content.

On the other hand, Neumann relies
on a combination of “networking, a
website, and good relationships with

friends, family and former clients” to
market her practice.

Fox’s marketing strategy is based
on lesson learned from his physician
father “that where you treat people
with integrity, respect and courtesy,
and you help them, people will develop
confidence in you and send you
potential work. His medical practice
was built 100 percent on handling
cases for other doctors who did not
want the difficult medical problems. He
returned each patient when the patient
was well again.”

“The business model,” Fox says,
“requires integrity and respect in order
to succeed. My primary source of
business is other attorneys who believe
| will do good work for their clients and
only recommend a bankruptcy filing if
that is the best solution.”

Preparing for Disaster

The enjoyment of total control of one’s
own solo operation is tempered for

the need to prepare for disasters —
professional, personal, or natural. One
online authority recommends that solos

Solo practitioners provide

a valuable service for clients
that can't afford a large
firm, or don't want to

be lost in the shuffle of

large firm clients.” —
Mark S. Shipow
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“should keep clear records about the
mundane,” everything from passwords,
and contact information, to the “critical,”
such as case status, court dates and
pbilling data.

Preparation for some runs from,
in Neumann’s case, the simple and
existential — “a business line of
credit, and fingers crossed” —to the
moderately sophisticated and refined.

Disaster prep, says Shipow, “is
probably my weakest link. | have
malpractice insurance, computer
backup, and my personal life is in pretty
good order.”

“Thorough caseload management
and focus on the essentials,” Shipow
says, is also key. “I try to stay as
organized as possible, so things don’t
fall through the cracks. | keep a list
of cases and what needs to be done
on a weekly basis. | only take cases
that are within my areas of expertise.
Occasionally | get outside help for
specific projects.”

On the business side, Fox maintains
his electronic data and information on
multiple offsite backups and sits on
a cash reserve with a commitment
to not run up debt. “On the personal
side, | have one son left at home and
he is close to going to college,” he
says. “My wife is very understanding
of solo practice and its demands. |
think the preparation on the personal
side is that my family is supportive and
understanding.”

The Future of the Solo Practice
Faced with the proliferation of
do-it-yourself legal websites, the
transformation in how the law is
practiced, and the increasingly
complicated challenges facing any small
business owner, solo practitioners are
compelled to become creative in crafting
the tools needed to deliver value to
clients in the future.

“I expect that being a solo
practitioner will always continue to be
an option,” says Neumann. “Because
overhead costs are lower for a solo than
for a firm, quality legal work can save
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a client a substantial amount on fees.
Many clients don’t care about having
a firm because their relationship is with
their attorney. And now a website is
often the face of the firm, rather than
having the name of a law firm on a
pbuilding.”

Solo practice isn’t going away,

“nor should it,” says Shipow. “Sole
practitioners provide a valuable service
for clients that can’t afford a large firm,
or don’t want to be lost in the shuffle of
large firm clients.” In addition, “in this era
of more legal specialization, good sole
practitioners who focus on a particular
area can provide good service to clients.

“Sole practitioners who handle
everything are more problematic, and
| think it will be increasingly difficult for
them to survive,” says Shipow, voicing
an opinion shared by Karakachian, who
observes that “a solo practice will be
viable with a lawyer who has a highly
specialized practice.”

“Big firms,” says Fox, “can do great
work, some very sophisticated work,
that few solo practitioners can do. At
the same time, though, they are very
expensive. Over the years, | have banded
with other solo practitioners to essentially
replace the need for a large firm because
each of us has the skills the client needs
and our charges will be a third to a half
the charges the big firms charge.”

Fox says solos “will offer the
middle class and the small businesses
legal work which they cannot afford
to purchase from the large firms and
which these people know should not be
purchased on the internet.”

”

When All is Said and Done

So would it be wise to recommend that
a newly-minted, bright-eyed law school
grad hang out their own shingle? The
answer by general acclimation: no...and
a very qualified yes.

To Karakachian, the idea of
embarking on a solo practice comes
down to a simple and straightforward,
“Only as an absolute last resort.”

“Not if it can be avoided,” says
Shipow. “I believe firms provide

A solo practice will
be viable with a lawyer
who has a highly
specialized practice” —
Hratch J. Karakachian

invaluable training for new attorneys, in
terms of how to practice law, working
with and supervising others, marketing,
and the business of running a practice. |
always recommend to new attorneys that
they make every effort to get into a firm
environment for at least a few years.”

Fox would not recommend it
because “having some time in another
firm allows you to watch how it operates,
its mistakes, its warts, and its good
things. You get to develop ideas about
what you would want your firm to be, its
feel and vibe, and the types of clients it
represents.”

“Part of the problem,” says
Neumann, is that law students “learn to
think like lawyers in law school, but we
don’t learn to practice law there. | think
it’s valuable to have an experienced
attorney teach you procedures and
answer questions.”

The practice of law, she says, “has
a very steep and time intensive learning
curve, so it’s very time consuming to
learn how to practice law. Also, it’s
challenging to be a solo and the sole
source of income for a family, especially

at first.” &
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‘ By Maya Shulman

Court Challéflges

Spendthrift Trust
in Pratt v. Ferguson

SAD REALITY OF FAMILY

court is that not all support

orders are easily enforced.
That usually isn’t the case with run-
of-the-mill cases involving minimum
wage dads and moms, but the more
sophisticated ones who’d, say, use
a spendthrift clause in a trust as an
excuse not to pay support to an ex or
a child—or, as in the case of Pratt v
Ferguson, six children. But thanks to
a September 6, 2016, California 4th
District Court of Appeal ruling in Pratt
v. Ferguson, this will stop—not just in
trust cases with spendthrift clauses,
but similar cases where a trustee might
attempt to arbitrarily withhold support.
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The appellate judges ruled that a
court should order payment of child
support from the obligor’s share of a
trust regardless of any clause barring
the trustee from making distributions
subject to claims by the beneficiary’s
creditors.

Pratt v Ferguson

David Pratt and Cynthia Vedder had
six children between 1990 and 2003
and divorced in 2009. Orders requiring
Vedder to reimburse Pratt for medical
and child care expenses, and for child
support, were made in 2010 and 2012,
with child care support and expenses
exceeding $93,000 by April 2014,

The trustee for Vedder’s father,
Robert Vedder, was directed to
pay each beneficiary a share of
trust income at age 25, with further
distributions of income thereafter and
distributions of principal at ages 50,
55, and 60, with the remainder of a
beneficiary’s share paid out at age 65.
The trustee also was permitted to make
discretionary distributions of principal
at any time.

The trust contained a standard
spendthrift clause, along with a
shutdown clause, which read: “All
provisions for the payment of periodic
installments of principal to any
beneficiary shall become inoperative

Maya Shulman practices with the Shulman Family Law Group in Calabasas, specializing in adoptions, child support,
divorce and other family law issues. She can be reached at mshulman@sflg.us.



during any period when and to

the extent that, if paid, they would
become subject to the enforceable
claims of creditors of the beneficiary.”

Vedder’s share of the trust assets
was worth more than $200,000
at the end of 2013. In January of
2015, Pratt filed a petition to compel
Robert Ferguson, trustee of the
Vedder Revocable Trust, to satisfy
the orders from Vedder’s share of the
trust estate. The trial court denied
the petition based on the shutdown
clause which prohibited the trustee
from making certain distributions
if they would become subject to
Vedder’s creditor’s claims.

After considering California
Probate Code Section 15305 and the
legislative intent behind it, as well as
out-of-state cases that have already
faced similar issue, the appellate
court opined that the beneficiary of
the trust should not be allowed to
enjoy his or her trust benefits to the
exclusion of support of his or her
dependents.

Finding the trial court’s failure
to exercise discretion is an abuse
of discretion, the Pratt court stated
that “the trustee may not exercise his
discretion to avoid distributions under
the trust with the improper motive to
prevent the trust estate from being
used to satisfy Vetter’s child support
obligations.”

Regarding Pratt, the court
concluded that under Section
15305, subdivision (c), “a court may
overcome the trustee’s discretion
under the narrow circumstances
present here: when there is an
enforceable child support judgment
that the trustee refuses to satisfy.
Under these circumstances, the
trial court may order the trustee to
satisfy past due and ongoing support
obligations directly from the trust.”

The Pratt appellate court
reversed by further finding that “where
discretion is conferred upon the
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trustee with respect to the exercise
of a power, its exercise is not subject
to control by the court, except to
prevent an abuse by the trustee of his
discretion.”?

Spendthrift Trusts

A spendthrift trust is an arrangement
whereby a settlor sets aside property
for the benefit of another in which,
either because of a direction of the
settlor or because of statute, the
beneficiary is unable to transfer his or
her right to future payments of income
or capital, and his or her creditors are
unable to subject the beneficiary’s
interest to the payment of his or her
debts.

Spendthrift trusts are usually
established with the object of
providing a fund for the maintenance
of another person, known as the
spendthrift, while also protecting
the trust against the beneficiary’s
imprudence, extravagance, and
inability to manage their financial
affairs.

In some cases, a spendthrift
clause may be construed as not
intended to exclude the beneficiary’s
dependents. Even if the clause is
construed as applicable to claims
of the dependents for support, it is
against public policy to give full effect
to the provision.

A provision in the trust is not
sufficient cause to exempt the trust
from enforcement of a judgment for
support of a minor child or support
of a spouse or former spouse.

As a general rule, the beneficiary
should not be permitted to have the
enjoyment of the interest under the
trust while neglecting to support his or
her dependents.

It is a matter for the exercise of
discretion by the court as to how
much of the amount payable to the
beneficiary under the trust should be
applied for such support and how
much the beneficiary should receive.

BOUTIQUE

CRIMINAL
DEFENSE FIRM

E EISNER GORIN P

STATE AND FEDERAL CRIMINAL DEFENSE

FIRM PARTNERS INCLUDE:

Former Senior Deputy District Attorney

UCLA and Pepperdine Law Professor

Bar-Certified Criminal Law Specialist

Super-Lawyers Top 2.5%
A.V. — Preeminent Rating
Avvo 10/10 Superb

877.781.1570

24/7 Immediate Intervention
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112 WAYS TO SUCCEED
IN ANY NEGOTIATION
OR MEDIATION

SECRETS FROM A PROFESSIONAL MEDIATOR

STEVEN G. MEHTA

Steven G. Mehta is one of

California’s premier, award-

winning attorney mediators,
specializing in intensely-difficult
and emotionally-charged cases.

Steve’s book, 112 Ways to
Succeed in Any Negotiation or
Mediation, will turbo-charge your
negotiation skills regardless of
your experience.

To schedule your mediation
or order a copy of
Steve’s new book, call

661.284.1818

or check with your local bookseller,
preferred online retailer,
or online at:
www.112ways.com or
www.stevemehta.com

Locations in Los Angeles & Valencia

Mediations throughout California
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Even though the beneficiary’s spouse
has obtained an order directing the
beneficiary to pay a specified amount
for support, the spouse cannot
compel the trustee to pay the full
amount ordered unless the court
determines that it is equitable and
reasonable under the circumstances
of the particular case to compel the
trustee to make the payment.

The result is much the same
as though the trust were created
not solely for the benefit of the
beneficiary, but also for the benefit of
the beneficiary’s dependents. Prior to
Pratt, it was not uncommon for the
trustee to withhold distribution of the
income from the trust or sometimes
even the trust res itself, also known as
the trust corpus.

Such withholding may have
occurred because the beneficiary
exerted pressure on the trustee since
there may have existed a familial
or familiar relationship between the
trustee and the trust beneficiary;
or because the trustee, in his or
her discretion, did not feel that the
support payments from the trust were
warranted and felt it was the trustee’s
duty to preserve the trust solely for the
benefit of the trust’s direct beneficiary.

It was also not inconceivable
that the settlor maintained that the
trustee is to exercise his or her
absolute discretion regarding any
claims for payment requested of the
trust, including, but not limited to,
requests for the payment of past or
even current ongoing child (and often
spousal) support.

Change in California Law

Section 15305 of the Probate Code
transformed California law. The Code
of Civil Procedure Section 709.010
formerly included a provision giving
the court discretion to divide periodic
payments to a beneficiary from a trust
(including a spendthrift trust) between
the beneficiary and the person or
persons entitled to child or spousal

support from the beneficiary. The
amount that could be applied to child
or spousal support was limited to the
amount that could have been applied
to child or spousal support on a like
amount of earnings. This provision has
been removed from §709.010, leaving
§15305 to govern this situation.

Pursuant to Probate Code
§15305(b), if the beneficiary has the
right under the trust to compel the
trustee to pay income or principal
or both to or for the benefit of the
beneficiary, the court may, to the
extent that the court determines it is
equitable and reasonable under the
circumstances of the particular case,
order the trustee to satisfy all or part
of the support judgment out of all
or part of those payments as they
become due and payable, presently or
in the future.

In plain language, this means if
the support obligor is the beneficiary
under a trust, the support obligee may
petition the court to order the trust
to pay the obligor’s benefits to satisfy
the obligor’s support payments to
the obligee. But can the court order
a trustee of the spendthrift trust to
exercise its discretion to satisfy a
support judgment either from trust
income or principal when the trustee
has chosen not to make a payment to
the beneficiary?

California borrowed a statute
from Wisconsin that relates to the
enforcement of child support.? In
Ventura County Department of Child
Support Services v. Brown,® when
the county and the mother of minor
children sought to satisfy judgments
against the father for child support
arrearages and ongoing support from
father’s interest in trust of father’s
deceased mother, Ventura County
Superior Court Judge Glen M. Reiser
ordered payments from trust funds.
The trustee appealed and the Second
District Court of Appeal held that
trustee’s exercise of discretion was
misdirected and was in bad faith

www.sfvba.org



and with improper motive, and in this
circumstance, court could overcome

trustee’s discretion to refuse to pay W HY F I G H T T RA F F I C
enforceable child support judgment.

Under Probate (F))gde é15?305(b), TO G ET OVE R TH E HILL
eneciany th it 0 compel FOR A FEE DISPUTE?
trustee to make payments to the

beneficiary, the trial court may order the
trustee to satisfy a support judgment

Resolve your matter easily through

from both present and future payments. the San Fernando Vau@y Bar
The section is silent on the trustee’s Assoc1at10n’s Mandat() I‘y F€€
Arbitration Program.

exercise of discretion.
By contrast, §15305(c) contains
language referring to a trustee’s exercise

of discretion: "Whether or not the The Mandatory Fee Arbitration Program offers

beneficiary has the right under the trust a neutral, efficient and cost-effective forum for
. 2

to compel the trustee to pay income resolving attorney-client fee disputes. Through

or principal or both to or for the benefit the Mandatory Fee Arbitration Program

2

of the beneficiary, the court may, to . .
Y Y your disputes can be resolved quickly and

the extent that the court determines it . q q
o confidentially by local arbitrators.
is equitable and reasonable under the

circumstances of the particular case,
order the trustee to satisfy all or part of

the support judgment out of all or part THE MANDATORY FEE ARBITRATION OFFERS
of future payments that the trustee,
pursuant to the exercise of the trustee’s Quallfled attorn y and lay arbitrators

discretion, determines to make to or for
the benefit of the beneficiary.”

The appellant in Ventura County Confidential he rings
claims that under subdivision (c), the

trial 1 t defer to the trustee’ . . o
fll court must defer fo the frustee's A quick and less expensive alternative
exercise of discretion when fashioning a

support order. to court I
California cases interpreting §15305(c) ‘

and specifically the issue of trustee’s

exercise of discretion. The question has ‘

now been aired and put to rest, and the
state is better for it. &~

The opinions stated are the author’s only Al’bitl’ a ti on

and do not purport to represent opinions
of the SFVBA. Alternative views and
comments are also welcome and will be

Prior to Pratt, there were no

considered for publishing in Valley Lawyer.

1 Rest.2d Trusts, §187, p. 402; 11 Witkin, Summary of

Cal. Law (9th ed. 1990) Trusts, 8§97, p. 973.

2 ! =
See Wis. Stat. Ann. §701.06(4). - _

3DCSS v. Brown, 11 Cal.Rptr.3d 489, 117 Cal.App.4t" Program AdmInIStrator at (818) 227 0490

144 (Cal. App., 2004).
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Roundtable:

The State Bar of California finds itself in the withering glare of
intense scrutiny, from the media, politicians, and the lawyers it
was created to serve. The largest mandatory bar association in
the world, the 90-year old organization is in the cross-hairs of
state legislators, as well as its members, who point to state audits
documenting misspent fees and mismanagement of the Bar's dual
functions of protecting the public and assisting attorneys in meeting
their professional obligations.

As a result, momentum is building behind a recommendation
being made by several state lawmakers to split the Bar into two separate
entities—a new “California Legal Services Regulatory Board” to oversee
licensing, legal education, regulatory, and disciplinary functions and a non-profit,
professional “California State Bar” to handle both organization's trade association
functions.

Valley Lawyer asked readers whether the State Bar should be split in two, left
as is, or undergo a major overhaul. These SFVBA members weigh in on the issue.

ANN A. HULL
Law Offices of Ann A. Hull, Inc., Woodland Hills

| prefer that the State Bar be left is it is. | am concerned that splitting the
organization into one marketing division and another educational/policing
division would harm the perception among both attorneys and the general

public.

Marketing is associated with junk mail. Likewise, education and
policing activities don't necessarily bring to favorable images, either. | am
also concerned that having two separate divisions would also likely be
more costly.
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MYER J. SANKARY
Advanced Mediation Services, Studio City

Current proposals to divide the State Bar into separate entities are complex
and incomplete in their analysis, raising many questions and uncertainties.
One of the biggest motivators for creating a separate voluntary non-profit
organization arises from the effects of the Open Meeting law or Bagley-
Keene Act, which imposes undue burden on the functioning of the sections’
meetings and activities. Another factor...is the unfortunate lack of funds to
properly finance the activities of the Sections.

Another factor is the possibility of violating the antitrust laws in its present dual function. And from
what | have been informed, the financial loss from annual meetings has now resulted in cancelling this
year’s annual meeting.

What concerns me most is the law of unintended consequences. How do we know that the proposal
for division will improve the situation for both the legal profession and the public which it serves? There
is no assurance that a purely regulatory Bar will be able to rid the profession of bad apples. There is no
assurance that a voluntary bar association will be able to continue to maintain the quality of continuing
education and training necessary for maintaining the high standards required to practice law in the
State of California.

Does anyone know for sure whether the proposed division will lower or increase the annual fees
required to be paid by lawyers to continue to maintain the right to practice law? One thing is certain...
membership in the voluntary bar association will drop precipitously and the consequences are unknown.
Once the step is taken legislatively, the damage to the legal profession and to the public which it serves
may be irreparable.

Because of these uncertainties and other concerns, | am opposed to the division of the State Bar,
and urge its leadership to find ways to fix the problems within the current system.

DAVID G. JONES
Santiago & Jones, Woodland Hills

While | understand some of the technical arguments in support of de-
unification of the State Bar and its various sections, | strongly believe in a
unified bar. Despite its inherent conflicts of interest, administrative issues
related to transparency and lack of responsiveness to members and the
public, as well as bar dues and voluntariness of membership, | truly believe
that a strong, centralized State Bar is best for attorneys, the public and the
practice of law.

There will always be arguments and criticism to be made against a large governing body which seeks
to so many serve many varied interests, but a strong bar which has the authority to govern and police its
members helps not only to ensure high standards for attorneys, but also helps the attorneys within that
Bar garner the appropriate respect and standing in the community which allows necessary stability and
continuity.

A decentralized Bar would create factions and weaken the overall image of our State Bar, and by
extension, its attorneys.
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PHOTO GALLERY MCLE Marathon

N Valley Bar MeoiationNesne,
/N Building Community Through Med:atron

N

D Helping diverse populations in San Fernando Valley
and beyond gain access to justice

D Resolving disputes & educating the public

D For those engaged in litigation or trying to avoidit/{

D Highly qualified panel of professionals offering
mediations at exceptionally affordable rates

D Mediators with expertise in wide variety o
disputes practice highest ethical standa

D Learn the benefits of using mediatic
through educational and training p

(818) 856-0232

www.valleybarmediationcenter.com
5567 Reseda Boulevard | Suite 200 | Tarzana, CA 91356
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ATTORNEY REFERRAL SERVICE

Client Receives His Just Due
AMON LOPEZ GARCIA NEEDED AN ATTORNEY.
R After graduating from a university in Mexico and
ranking among the top ten students in his class in the
1960s, Garcia traveled north after he accepted a position as
a mechanical engineer in the United States. While lawyers at
the company that hired him handled the legal paperwork and
acquired a passport so he could travel to and from the United
States, he wasn’t informed that he was being given a work
visa, not permanent residency status.

As a result, after 31 years working in the United States,
he was shocked to learn that he was unable to collect his
Social Security benefits due to the fact that he was neither a
permanent resident nor a U.S. citizen.

Five lawyers gleaned from the Yellow Pages rejected
Garcia’s case, but one call to the SFVBA’s Attorney Referral
Service (ARS) connected Garcia with Rebecca Pathak, a
bilingual immigration attorney, both qualified and willing to
handle what she saw as “a clear path for a seemingly solid
case.”

Proving that Garcia paid into his benefits seemed simple
at first glance, but missing paperwork and government red
tape created exasperating road blocks. Different paths had

CATHERINE

CARBALLO-MERINO
ARS Referral Consultant

catherine@sfvba.org

to be surveyed, strategies had to be redeveloped. “It was a
good example of a case that you just kind of have to rethink
your strategy and not be attached to one approach,” says
Pathak. “We just had to switch gears and it turned out to be
successful.”

Pathak is a graduate of the University of San Diego
School of Law and works as a solo practitioner based in
Burbank. Admitted to the State Bar in 1999, she specializes in
immigration and entertainment law.

Within a year of hiring Pathak, Garcia obtained his green
card and received his earned Social Security benefits. On
track to U.S. citizenship, he has once again retained Pathak to
represent him.

“Thank you [Catherine] and the San Fernando Valley Bar for
sending me such fabulous clients,” says Pathak.

Garcia’s wife summed up the experience, calling the
decision to contact the ARS “an answer to a prayer” and saying
that working with Pathak was a “terrific experience” because
she “was knowledgeable, punctual, and achieved results.”

According to Garcia, the biggest roadblock he’s now
facing is memorizing American history and politics for his
citizenship test. &~

Referring the Best

Attorneys Since 1948

Attorney
Referral
Service

= SENIOR CITIZEN LEGAL SERVICES
- MODEST MEANS PROGRAM
EAKER BUREAU

www.sfvbaReferral.com

www.sfvba.org

San Fernando Valley Bar Association

MEETS ABA STANDARDS
FOR LAWYER REFERRAL

AMERICAN BAR ASSO
L FOR THE RIO)

(818) 340-4529
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Free 10 mempopers or tne 2adn rernando valiey Ldr Association.

Members of the San Fernando Valley Bar Association now have access to Fastcase for free.

Unlimited search using Fastcase's smarter legal research tools, unlimited printing, and
unlimited reference support, all free to active members of the San Fernando Valley Bar Association.

o Log in at www.sfvba.org and click the Fastcase logo. And don't forget that Fastcase's
Sye free apps for iPhone, Android and iPad connect to your bar account automatically by Mobile Sync.

All free as a benefit of membership in the San Fernando Valley Bar Association.

www.sfvba.org
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VALLEY COMMUNITY LEGAL FOUNDATION

OF THE SFVBA

The VCLF Wants
You!

HE DECISION TO BECOME AN
T attorney can be motivated by an
entire universe of personal

reasons. But generally, one factor
common to almost every person who
has taken the oath is a desire to help
people. That desire was the catalyst for
the founding of the Valley Community
Legal Foundation and one that
continues to fuel its work today.

Since its inception, the VCLF
has served the dual purpose of doing
outstanding work for worthy causes
and enhancing
the reputation
of lawyers as a
positive influence
in the community.

In fact, very few
lawyers—or laymen,
for that matter—get
a chance to see their
actions translate into
meaningful positive
results the way that those who work
closely with the VCLF do. However, an
often-undermentioned opportunity for
members of the San Fernando Valley
Bar Association is the chance to be
considered for a seat on the VCLF
Board of Directors or become a VCLF
volunteer.

VCLF directors and volunteers
come from a variety of backgrounds.
Retired elected officials, mental health
professionals, retired police officers,
forensic accountants, and yes, quite a
few lawyers and judges, find themselves
sitting on the Board. The eclectic nature
of the group is actually considered to
be a benefit of membership by many.
Rarely would a freshly-minted attorney

www.sfvba.org
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Behind every cause that

the VCLF supports are

people who need and
deserve help.”

D. SHAWN BUCKLEY
Director

shawn@burkleyhouse.com

get to work informally with a well-
respected judge.

Former law enforcement officers
and criminal defense attorneys regularly
strategize on the best allocation
of resources, while professional
fundraisers and novices to the world of
charitable foundations come together
in monthly meetings to work on and
manage events like last year’s highly
successful online Virtual Gala.

Members are currently producing
several new informational videos,

setting up information
displays at
SFVBA events,
contributing
articles to local
publications,
co-producing
socially
engaging
educational
theater, and
responding to scholarship applications
for deserving students. Put simply, the
VCLF Board brings together a diverse
set of skills and people to collaborate on
increasingly diverse methods of raising
funds for worthy causes.

Yet, behind every cause that the
VCLF supports are people who need
and deserve help—an abused woman
who needs safe transportation to
a shelter; a student who dreams of
someday working in the legal profession,
but may lack the funds to take the next
step; children seeking comfort in the
bewildering and scary atmosphere of
a courtroom; or a homeless person
just trying to stay warm and dry on a
blustery, stormy night.

RACE, RELIGION AND CLASS COLLIDE
IN A RIVETING COURTROOM DRAMA

Brought to You by
Valley Community

Legal Foundation
of the SFVBA

with Participation from
PESA Teen Court
Project for Justice

Sponsor a student
for as little as $15 to

attend Defamation on
February 13, 2017.

SPONSORSHIP
OPPORTUNITIES

Sponsor one student — $15
Sponsor 10 students — $100
Sponsor 50 students — $500

Contact info@thevclf.org about
sponsorship opportunities.

PARENTS
EDUCATORS / TEACHERS
& STUDENTS [N ACTION
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- dustry standards

Court Qualified

AUTOMOBILE
EXPERT WITNESS

Dealer fraud
Vehicle sales and leasing
Dealership practices

New and used auto
transactions

Auto warranty issues

Finance documentation
and analysis

Lender-dealer relationships
Wholesale & Retall

Diminished value cases

OFFICE: 747.222.1550
CELL: 818.445.5500

jack@coheninv.com
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Helping scores of others, like
those above, in their time of need only
happens if people are willing to take
the time to donate to or participate
in helping the VCLF accomplish its
worthy mission.

Currently, the VCLF finds itself
at a very dynamic point in its history.
SFVBA members with perhaps
untapped skills and energy are
encouraged to consider applying for
a place on the VCLF Board or making
themselves available as volunteers.
Applicants with a background in
fundraising and charitable works
are particularly welcome. But other

skills are needed too. If you have
fluency in social media, for example,
we encourage you to come forward.
Web design skills are also extremely
welcome, as is help from experts in
marketing, sales, advertising, and
event planning.

In short, the VCLF is excited
to provide you with a gratifying
opportunity to use your particular
talents to help the Foundation
accomplish its continued mission of
community service.

We look forward to meeting you
soon! For more information, contact
the VCLF at info@TheVCLF.org. &

About the VCLF of the SFVBA

The Valley Community Legal Foundation is the charitable arm of the San
Fernando Valley Bar Association. The Foundation’s mission is to support the
legal needs of the youth, victims of domestic violence, and veterans of the San
Fernando Valley. The Foundation also provides educational grants to qualified
students pursuing legal careers. The Foundation relies on donations to fund its
work. To donate to the VCLF or to learn more, visit www.thevclf.org and help
us make a difference in our community.

NEW MEMBERS

The following joined the SFVBA in December 2016:

Andy Beltran
Los Angeles
Litigation

Eric R. Canton

Law Offices of Richard A. Fisher
Encino

Personal Injury

Gabriela Higgins
Neighborhood Legal Services
of LA County

Glendora

Family Law

Alleen Markarian
Granada Hills
Family Law

Thomas W. Newton
Van Nuys
Real Property

Katherine O’Brien-Field
Calabasas

Kathryn Irene Phillips

Law Offices of Kathryn Irene Phillips
North Hollywood

Family Law

Douglas J. Rosner
Law Offices of Douglas

Joseph Rosner
Westlake Village
Elder Abuse

Richard lan Ross CFLS
Westlake Village
State Bar Certified Specialist: Family Law

Walter P. Saavedra
Whittier
Criminal Law

Richard Taklender
Office of District Attorney
Los Angeles

Criminal Law

Christina Toroyan
Granada Hills

Rodrigo J. Torres
Granada Hills
Civil Litigation

www.sfvba.org



INTERESTED IN ADVERTISING

IN Valley Lawyer?

Grow yOZt?’P?‘dGZ"fCE. Promote your service.

Ma'r/%ez‘yourfirm.

= -
Lacaiity of
International

Visit www.stvba.org For
THE 2017 MEbpI1A K1T

ConTacTt (818) 227-0490, xT. 101
TO PLACE YOUR AD.

www.sfvba.org

ERISA

LAWYERS

LONG TERM DISABILITY,
LONG TERM CARE, HEALTH,
EATING DISORDER, AND LIFE

INSURANCE CLAIMS

WE HANDLE BOTH
ERISA & BAD FAITH
MATTERS

e California Federal and
State Courts

® More than 20 years
experience

* Settlements, trials
and appeals

Handling matters
throughout California

818.886.2525

"dKANTOR
AN& KANTOR

www. kantorlaw.net

Dedicated to helping people
receive the insurance

benefits to which they
are entitled
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CLASSIFIEDS

ATTORNEY-TO-ATTORNEY
REFERRALS
STATE BAR CERTIFIED

WORKERS COMP SPECIALIST
Over 30 years experience-quality
practice. 20% Referral fee paid
to attorneys per State Bar rules.
Goodchild & Duffy, PLC. (818) 380-
1600.

CA, NY AND CO ATTORNEY
Attorney licensed in NY, Colorado,
California. Firm established 1981 e
Businesses e Corporations e LLCs e
Contracts e Real Estate ¢ Trusts/Wills.
Colorado, NY, California locations.
Louise Aron (303) 922-7687. www.
qualitylegaladvice.com.

SPACE AVAILABLE
SHERMAN OAKS

Galleria. High-end offices in immedi-
ately available for sublease (windows,
interiors and sec. bays). Top floor of
the Comerica Bank Bldg., best loca-
tion in SF Valley. Adjacent to both 405
and 101 fwy on/off ramps. Would be
leasing from AV rated law firm, Levin-
son Arshonsky & Kurtz, LLP. Offices
offer reception, library, conference

Corner office. 14x19.
Floor to ceiling windows.

Secretarial bay adjacent. Free
parking. Executive suite with
receptionist, conference rooms,
kitchen and amenities. Contact

Eric (818)784-8700.

WOODLAND HILLS
Warner Center Towers.
1-2 New Office(s), 24x15,

15x15, Secretarial, Conference

Room, Kitchen, Copier.

Available Immediately. (818)

719-8000.

SUPPORT SERVICES
PROFESSIONAL MONITORED

VISITATIONS AND

PARENTING COACHING

Family Visitation Services

20 years experience “offering
a family friendly approach to”
high conflict custody situations

e Member of SVN e Hourly
or extended visitations, will

travel e visitsbyllene@yahoo.
com e (818) 968-8586/(800)

rooms + kitchen & amenities. Please 526-5179.
contact Lissa at (818) 382-3434.
City National

California’s Premier Private and Business Bank"

44  Valley Lawyer = FEBRUARY 2017

PROUDLY SUPPORTE

San Fernando Valley
Bar Association

CiTY NATIONAL BANK E’

The way up-

CNB.COM

CNB MEMBER FDIC

SFVBA
MCLE

Seminars
Oﬂ.
Audio

COULDN’T
ATTEND AN
IMPORTANT

SFVBA

SEMINAR?

Who is Versatape?
Versatape has been
recording and marketing
audio copies of bar association
educational seminars to
California attorneys since 1983.

wwuw.versatape.com

(800) 468-2737

www.sfvba.org



PRESIDENT’'S CIRCLE

WE RECOGNIZE THE FOLLOWING PRESIDENT’S
CIRCLE MEMBERS FOR THEIR DEDICATION TO
THE SFVBA AND THE COMMUNITY.

Berglund & Johnson SFVBA membership for every firm
attorney and paralegal

Brutzkus Gubner Rozansky Seror Weber LLP
Prominent listing in Valley Lawyer

and firm logo on President’s Circle
FUEFILER 5 SRS L page of SFVBA website

Kraft, Miles & Miller LLP

Recognition and 5% discount
on tables at Bar-wide events,
including Judges’ Night

Mirman, Bubman & Nahmias
Invitations to President’s Circle
exclusive events with bench

Nemecek & Cole officers, community leaders and
large firms

Parker Milliken Clark
0’'Hara & Samuelian

Pearson Simon & Warshaw LLP

UWLA School of Law

Contact SFVBA Executive Director Liz Post at (818) 227-0490,
ext. 101 or epost@sfvba.org to sign up your firm today!



_ Dear Phil

Vi

A Classic Pro and Con

Dear Phil,

How do 1 make an expert witness budget? For example, in a
medical device failure matter, with potential multi-district
and multi-state fedeml ln‘zgdtzon how do 1 estimate this b
cost of the case? And once that is set, what are the options

for financing? My small ﬁrm is not sitting on a mountdm of

cash.
Sincerely,
Sk ol sy

EAR SIGH: YOUR QUESTION IS A CLASSIC

demonstration of the pros and cons of running a

small firm. On the one hand, you get to choose
the cases and issues you take on; on the other hand, you
probably lack the financial resources to compete with
larger firms. Furthermore, self-financing a case can yield
tremendous returns or financially ruin a small firm.

In the case of a medical device failure, you're rarely
alone. As a small firm, you shouldn’t be the financier of the
entire movement against a device manufacturer, although
you can personally conduct an internet search to determine
if anyone else has made similar complaints and whether
similar litigation already exists. If so, it’s critical to speak to
the complainants and lawyers involved to obtain guidance
on the experts already retained and familiar with issues
surrounding the device’s failure. That way you won'’t be held
responsible for any basic research, analysis and testing
costs and you’ll have a potential built-in expert almost ready
to testify.

As for a budget, you have to consider hiring and
preparing two experts through initial litigation—a medical
device expert and a medical expert who can speak to your

particular client and the circumstances of the device’s
failure. Without those experts up front, you’re vulnerable
to a summary judgment from the defense’s own expert
testimony.

If your case involves multi-district and multi-state
litigation, you’ll probably need to partner with a larger and
better financed law firm familiar with these types of cases.
You may be surprised how generous these firms can be for
bringing potentially large and wide-reaching tort claims to
their attention.

Assuming you want to undertake this project on your
own, you will have to enter the world of litigation and lawsuit
financing. There is a big trade off when you use litigation
financing. It's very expensive, but if timed correctly —
obtaining the financing shortly before settlement or trial —the
financing can allow you to compete with any heavyweight
law firm and yield huge financial returns.

Best of luck,

Phil

Dear Phil is an advice column appearing regularly in Valley Lawyer Magazine. Members are invited to submit questions seeking
advice on ethics, career advancement, workplace relations, law firm management and more. Answers are drafted by Valley

Lawyer’s Editorial Committee. Submit questions to editor@sfvba.org.
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LEWITT HACKMAN

LEWITT, HACKMAN, SHAPIRO, MARSHALL & HARLAN
A LAW CORPORATION

Litigation

Business & Civil

Commercial Finance
Corporate

Employment

Environmental

Family Law

Franchise & Distribution

Health Care

[

16633 Ventura Boulevard = 11th Floor
Encino, California 91436

www.lewitthackman.com = 818.990.2120





