i\

LAWYER

APRIL 2010 » $4 A Publication of the San Fernando Valley Bar Association

—
Y

AT
11 Practical Tips for

Negotiating Leases
for Tenants

S Corporation -
Rules for Listed
Property

8Y¢ "ON Hwuad

V9o “Yded ebouen

pred abejsod sn
aLs Lysyd



LEWITT HACKMAN

A LAW CORPORATION

The Power You Need

The Personal Attention You Deserve

BUSINESS PRACTICE AREAS (Transactions & Litigation) CONSUMER PRACTICE AREAS

B Corporations/Partnerships/LLCs B Intellectual Property, B Family Law

Licensing & Technology

B Commercial Finance B Personal Injury/Products Liability

B | and Use/Development

B Employment B Tax and Estate Planning

® Mergers/Acquisitions B Probate Litigation/Will Contests

B Real Estate

B Environment

B Equipment Leasing

o Finance/Leasing/Sales/
B Franchising Acquisitions
B Health Care B Tax Planning
Protecting You. L H LEWITT HACKMAN

Protecting Your Business.
LEWITT, HACKMAN, SHAPIRO, MARSHALL & HARLAN
A LAW CORPORATION

16633 Ventura Boulevard, 11th Floor ® Encino, California 91436-1865 m (818)990-2120 ® Fax: (818)981-4764 ® www.lewitthackman.com

2 Valley Lawyer = APRIL 2010



Contents

A Publication of the San Fernando Valley Bar Association

FEATURES

8 Fraudulent Conveyance Action BY CRAIG B. FORRY
is a Viable Collection Option

\\[\/ P
VAI.I.EY LA 14 ey
- T —_—
SAN FERNANDO VALLEY
BAR ASSOCIATION
21250 Califa Street, Suite 113
Woodland Hills, CA 91367
Phone (818) 227-0490

10 Dealing with Client BY JONATHAN L. REICH
Competency Issues

Fax (818)f257’0499 12 S Corporation — Rules BY C. VALERIE IBE
HmeRa e for Listed Property
EDITOR
Angela M. Hutchinson i i i
BOARD OF TRUSTEES 16 Business Owners Weigh Options BY CARRIE L. CRESANTE

President . Robert F. Flagg .

P _ Seymour I. Amster 20 Unlawful Debt Collection BY NATE BERNSTEIN
Secretary ... . Alan J. Sedley PLUS: Earn MCLE Credit. MCLE Test No. 21 on page 23.

. David Gurnick
. Tamila Jensen
. Elizabeth Post

Treasurer....
Past President
Executive Director

24 11 Practical Tips for Negotiating BY JEFFREY A. KOHN
Leases for Tenants

TRUSTEES

. S @, N © S e s s e e s s s e e e e s e s s e e s s s eeecsssseecssssee0sssse000ss e e 00
Matt Crowley Lisa Miller DEPARTMENTS
Natasha N. Dawood Carol L. Newman
Phillip Feldman Caryn Brottman Sanders . . .
R0, Fie John F. Stephens 5 President’s Message 19 2010 Judges’ Night Dinner
Adam D.H. Grant Anne L. Thompson LaWYGTS as Storyteners .
Brian E. Koegle Diane M. Trunk BY ROBERT F. FLAGG 27 Santa Clarita VaIIey
Kira S. Masteller ) Bar Association

STAFF 7 From the Editor “Hard To Find” CLE Credits

Its Tax Time! BY BRIAN E. KOEGLE

Director of Public Services . BY ANGELA M. HUTCHINSON
Referral Consultant
Referral Consultant .. .
Referral Consultant... . Aileen Jimenez
Director of Education & Event: . Linda Temkin

Communications Manager .............. Angela M. Hutchinson

13 New Members 28 Classifieds

30 Event Calendar

SECTION CHAIRS

ADR Darryl Graver
Business Law..........cccccveieiiiiecicnnnne Steven R. Fox
Criminal Law.........ccoceueeueeeesinnicnens Jeff Yanuck

Angela Berry-Jacoby
Family Law .....c.cveeeceeeerieieireseciceens Cari Pines

Donna Laurent

Intellectual Property,

Entertainment & Internet Law ......... John F. Stephens
Mishawn Nolan

. David Gurnick

. Natasha N. Dawood
. Charles Shultz
David Coleman

Litigation
New Lawyers.
Probate & Estate Planning..

Small Firm & Sole Practitioner
Women Lawyers. .
Workers’ Compensation ..................

Valley Lawyer is published 11 times a year. Articles,
announcements, and advertisements are due by the first
day of the month prior to the publication date. The articles
in Valley Lawyer are written for general interest and are not
meant to be relied upon as a substitute for independent
research and independent verification of accuracy.

Graphic Design Marina Senderov
Printing Southwest Offset Printing

© 2010 San Fernando Valley Bar Association

APRIL 2010 = Valley Lawyer 3



WestlawNext”

Introducing a new Westlaw. Legal research goes human. There's your professional life and there's your personal life.
WestlawNext recognizes both, with a more intuitive, you-centric legal research system. Now, finding the information you
need is as easy as searching for it the way you say it. And intelligent tools let you filter, tag, and folder that information
effortlessly. For greater efficiency. And confidence. We've always worked for you. Today, we work like you. User-friendly,
meet human-friendly. That's knowledge to act. Discover more at WestlawNext.com

THOMSON REUTERS
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President’s Message

Lawyers as Storytellers

‘ YOU DON’T KNOW ABOUT ME WITHOUT YOU
have read a book by the name of The Adventures of
Tom Sawyer; but that ain’t no matter. That book was made
by Mr. Mark Twain, and he told the truth, mainly. There
was things which he stretched, but mainly he told the truth.
That is nothing. I never seen anybody but lied one time or
another, without it was Aunt Polly, or the widow, or maybe
Mary. Aunt Polly — Tom’s Aunt Polly, she is — and Mary, and
the Widow Douglas is all told about in that book, which is
mostly a true book, with some stretchers, as I said before.”
— Mark Twain. The Adventures of Huckleberry Finn (1884)

Huck Finn’ introduction reminds me of my
father, Robert Flagg. (We, not
coincidentally, share the same
name.) As with Mr. Twain,
dad told the truth, mainly,
with some stretchers. This
brings to mind a historical
tale of his, a tale I've never
been able to verify, “Great
Aunt Luteola and the REA.”
The Rural Electrification
Administration (REA), now
known as the Rural Utilities
Service, is a federal agency
created under the Roosevelt
administration in 1935 to
foster distribution of electric power and utilities to rural
America.

According to dad, Great Aunt Luteola, who lived in a
farmhouse in a very rural area of Texas, was one of those
who benefitted from the advance of electric lines into the
countryside. Former U.S. President Lyndon Johnson, who
in 1937 was a Congressman representing a Texas district,
was instrumental in seeing that electric power was extended
to Texas farms.! When Great Aunt Luteola’s farmhouse and
barn were wired for power and the lights were turned on for
the first time, it was a wonderful thing to behold! However,
to the end of her days, Great Aunt Luteola remained
suspicious of “the ‘lectricity,” insisting that light sockets and
wall outlets always be fitted with bulbs (even dead bulbs)
and plugs, because she was convinced “the ‘lectricity” would
leak out of any open socket or outlet and pool on the floor, a
shock hazard for the family cat and any stray humans.

Alas, I never met Luteola, nor did I have a chance to
meet Mr. Johnson. But my dad claimed the distinction
of having been fired by the future president. In the early
1950s, when Mr. Johnson was a U.S. Senator from Texas,
my dad was among a group of bright, young Democratic
Party activists who were aides to the senator. Mr. Johnson,

www.sfvba.org

The ability to tell a story well is an
essential attribute of a good lawyer.
[...] alawyer’s ability to
persuade is directly connected
with her ability to convey the
essence of her point.”

ROBERT

¢ FLAGG, SR.

did

known for both his expansive hospitality and earthy humor,
threw a party at his ranch in Central Texas. The senator’s
staff and aides were in attendance, as well as some honored
guests. Mr. Johnson decided to exhibit his brand new, prize
Hereford bull for his guests and asked my dad to arrange for
the bull and a cow to conduct a “demonstration.” The long
and the short of it was that the cow was willin’, but the bull
was not. Mr. Johnson blamed my dad for the bulls failure to
perform and fired him (not the bull) on the spot.

I've never been able to confirm that one, either, but
anecdotes in Robert Caro’s multi-volume biography? of
Lyndon Johnson strongly suggest that this sort of thing
would have been entirely
in character for the former
president.

The ability to tell a
story well is an essential
attribute of a good lawyer.
Whether the circumstance
is a presentation to a jury,

a client, a homeowner’s
association or a board of
directors, a lawyer’s ability
to persuade is directly
connected with her ability to
convey the essence of

her point.

Storytelling predates humans’ ability to write. Some
stories are so familiar and so beloved that they can be told
to us again and again, always keeping our interest: George
Lucas’ Star Wars from Akira Kurosawa'’s The Hidden Fortress;
Kurosawa’s Ran from William Shakespeare’s King Lear; West
Side Story from Romeo & Juliet; and, The Princess Bride from
every European fairy tale.

The rules for presentations (storytelling), legal and
otherwise, can be summed up as: tell the audience what you
plan to tell them, tell them, and at the end, tell them what
you told them. And set it on fire at both ends, while cutting
it short in the middle. But stay away from “stretchers!” &

Robert F. Flagg can be contacted at robert.flagg@
farmersinsurance.com.

!Caro, R.A. (1983). The years of Lyndon Johnson: The path to power: Chapter 27
(Pp 502 - 515). New York: Vintage

2Caro, Robert A., The Years of Lyndon Johnson: The Path to Power. 1982. Alfred

a Knopf Inc., New York. (ISBN 0394499735). xxiii + 882 p. + 48 p. of plates:
illus. Caro, Robert A., The Years of Lyndon Johnson: Means of Ascent. 1990. Alfred
a Knopf Inc., New York. (ISBN 0394528352). xxxiv + 506 pp. Caro, Robert A.,
Master of the Senate: The Years of Lyndon Johnson. 2002. Alfred a Knopf Inc, New

York. (ISBN 0-394-52836-0). xxiv + 1167 pp.
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Lawyers Professional Liability Insurance
Program Available to SFVBA Members

Wells Fargo Insurance Services in partnership with the San Fernando Valley Bar Association
offers an exclusive Lawyers Professional Liability insurance program for law firms of
1-10 attorneys.

Product Overview

Wells Fargo Insurance Services' Lawyers Professional Liability program protects you, your
lawyers, your employees, and your firm against damages and claims expenses which the
insured shall become legally obligated to pay because of claims arising out of any act, error or
omission of the insured in rendering or failing to render professional service for customer.*

Program Features

1-10 Attorney Law Firms (or larger) Spousal Coverage including
Competitive Pricing Bomgstie fartners
Limits of Liability $500,000 to $2,000,000

Optional Defense Costs in Addition to
the Limits of Liability

Increased Supplemental Payments Limits
(for court imposed arbitration hearings)

BI/PD Exclusion Amended
60 Days Post-Policy Reporting

Defendants Reimbursement Coverage

Title Agency Coverage No Threshold for New Attorneys

Severability Coverage as

Personal Injury Coverage Besiect Anplication

Full Prior Acts Coverage
- : Coverage Enhancement Endorsement
‘Deductible 5,000 minimum Designed Specifically for SFVBA Members

ise refer to the policy for actual coverage specifications

Terri Peckinpaugh
Vice President
818.464.9353

Wells Fargo Insurance Services

6 Valley Lawyer = APRIL 2010 www.sfvba.org



From the Editor

For questions, comments or candid ANGELA M.
feedback regarding Valley Lawyer e el
Editor

or Bar Notes, please contact
Angela at (818) 227-0490, ext. 109
or via email at Angela@sfvba.org.

It’s Tax Time!

Yes, I know your absolute favorite time of the year. Inside this
Business Law issue of Valley Lawyer, we address an array of
topics related to business, tax and debt collection. Particularly,
you may find of interest our feature articles on tips for
negotiating leases for tenants, dealing with client competency
issues, fraudulent conveyance action and S corporation tax
statutes and rules.

As an update from our Communications department, the
new SFVBA website has officially launched. Please visit us at
www.sfvba.org. We would love to receive your feedback on the
site. Also, if you have an interest in advertising on our website
or e-newsletter Bar Notes, our advertising rates are listed on
our website; we offer very reasonable rates. To move forward
with placing an ad or if you have further questions regarding
advertising, contact Liz Post at (818) 227-0490, ext. 101 or
epost@sfvba.org. Advertising with SFVBA may help take your
practice to the next level.

I would like to thank all of our members for the great
response to our request for articles. We are still in need of a
few more features, so please be sure to contact me regarding
any articles you propose based on your area of practice and our
calendar of topics below.

For future issues, we are very much interested in receiving
more stories for our LOL (Laughing Out Loud) section. If you
have any light-hearted or funny stories that you would like to
share about your experiences in court or with your clients or
associates, please email them to me. We also accept comedic
poems and collections of quotes for our LOL section.

Our goal for Valley Lawyer magazine is to make sure we
inform and engage SFVBA members and the legal community-
at-large. We strive to provide you with relevant editorial
content focused on the law practice experience in the San
Fernando Valley.

Have a stressed-free month! &

ALY

Angela M. Hutchinson

A

2010 EDITORIAL CALENDAR’
ISSUE FOCUS/MCLE TOPIC DUE DATE

JUNE Alternative Careers/Attorneys Giving Back April 15
JULY/AUG Sports Law/Contract Negotiation May 14
SEPT Law and Technology/Law Practice Management July 15

OoCT International Law/Human Rights Aug. 13
NOV Work and Balance/Workers’ Compensation Sept. 15
DEC Members in the News/Year-in-Review Oct. 15

*Submit completed articles or ideas via email. Word count for Feature Articles is 1,000-

2,000. MCLE Atrticles are 2,500-3,500 words including 20 True and False questions.

STMPS

MERCURY PAYMENT SYSTEMS

-3 B RO

Accepting credit cards
has never been easier

Mercury Payment Systems’ new pay-per-use
program allows always-on processing with
no charges to keep your account active.

Electronic payments are fast becoming the payment method
of choice. Give your clients the convenience of credit card
payments and enjoy the benefits of faster reliable funds.

e Discounted pricing for San Fernando Valley Bar
Association members

= Free processing application that runs on your
existing computer

* No application fee

¢ No monthly minimum fee

* No statement fee

* No batch fees

= Split dial funding for trust and operating accounts

* Free real-time transaction reports through the
MercuryView" portal

|_ Contact Michael Casamassima at 866-895-7575 or
‘= Michael@cardpaynet.com. For more information visit
http://go.mercurypay.com/go/law

77MPS Smart Payment Processing

MERCURY PAYMENT SYSTEMS
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Fraudulent Conveyance

ActionisaViable
Collection Option

HEN REPRESENTING A
creditor seeking to recover
against a debtor who transfers
all of its assets prior to filing bankruptcy or
contending it is judgment proof, counsel
should consider a cause of action for
fraudulent conveyance under Civil Code,
sections 3439.04 and 3439.05, against the
transferee. Although the statutory causes
of action are unique from a general cause
of action for fraud under common law or
Civil Code, section 1710, they are not the
exclusive remedy, and such transfers may
also be contested with the common law
action.

The Uniform Fraudulent Transfer
Act (“UFTA”), codified in Civil Code
section 34309, et seq., “permits defrauded
creditors to reach property in the hands of a
transferee.” (Mejia v. Reed (2003) 31 Cal 4th
657, 663.) A fraudulent conveyance under
the UFTA involves “a transfer by the debtor
of property to a third person undertaken
with the intent to prevent a creditor from
reaching that interest to satisly its claim.’
[Citation]” (Kirkeby v. Superior Court (2004)
33 Cal.4th 642, 648.)

A transfer made by a debtor is
fraudulent as to a creditor, whether the
creditor’s claim arose before or after the
transfer was made, if the debtor made the
transfer with actual intent to hinder, delay,
or defraud any creditor of the debtor. (Civil
Code, section 3439.04, subd. (a).) There
is no element of the cause of action that
requires that the transferee must have actual
intent to defraud the transferor’s creditors.
The element of actual intent applies to the
debtor/transferor, and not the transferee.
(See CACI 4200 and 4201.)

8 Valley Lawyer = APRIL 2010

By Craig B. Forry

Whether a conveyance was made
with fraudulent intent on the part of the
debtor is a question of fact, and proof
often consists of inferences from the
circumstances surrounding the transfer.
(Annod Corp. v. Hamilton & Samuels (2002)
100 Cal.App.4th 1286, 1294 (landlord
unsuccessfully sued individual partners
of defunct law firm alleging they drained
assets by taking partnership draws instead
of paying rent.)

Over the years, courts have considered
anumber of factors, the “badges of fraud”
described in a Legislative Committee
comment to section 3439.04, in
determining actual intent. Effective January
1, 2005, those factors are now codified
as section 3439.04, subdivision (b), and
include considerations such as whether the
transfer was made to an insider (subd. (1)),
whether the transferee retained possession
or control after the property was transferred
(subd. (2)), whether the transfer was
disclosed (subd. (3)), whether the debtor
had been sued or threatened with suit
before the transfer was made (subd. (4)),
whether the value received by the debtor
was reasonably equivalent to the value of
the transferred asset (subd. (8)), whether
the debtor was insolvent or became
insolvent shortly after the transfer was
made or the obligation was incurred. (subd.
(9)), and similar concerns.

Setting aside the question of whether
defendants properly count the number of
factors present, these factors do not create
a mathematical formula to establish actual
intent. There is no minimum number of
factors that must be present before the
scales tip in favor of finding of actual intent

to defraud. This list of factors is meant to
provide guidance to the trial court, not
compel a finding one way or the other.
(Filip v. Bucurenciu (2005) 129 Cal. App.4th
825, 834 (judgment debtor conspired with
her former husband to transfer property to
prevent collection on the judgment.)

A claim under the UFTA is not based
in contract. Instead, it involves tortious
conduct, and claims of conspiracy can be
based upon the timing of transfers and the
circumstances relating to those transfers.
(Filip, supra, 129 Cal.App.4th at 837.)

Civil Code, section 3439.04(a)
provides that a transfer made or obligation
incurred by a debtor is fraudulent as to a
creditor, whether the creditor’s claim arose
before or after the transfer was made or the
obligation was incurred.

A well-established principle of the
law of fraudulent transfers is that a transfer
in fraud of creditors may be attacked
only by one who is injured thereby. Mere
intent to delay or defraud is not sufficient;
injury to the creditor must be shown
affirmatively. In other words, prejudice to
the plaintiff is essential. It cannot be said
that a creditor has been injured unless the
transfer puts beyond reach property the
creditor otherwise would be able to subject
to the payment of the debt. (Mehrtash
v. Mehrtash (2001) 93 Cal. App.4th 75,

80 (plaintiff must prove the value of the
property fraudulently transferred exceeded
encumbrances and senior liens).)

Civil Code, section 3429.08(a)
provides a defense to an action under
section 3439.04 to a person who took
in good faith and for a reasonably
equivalent value.



The UFTA and its remedies are of specific real property, and it supports when the transfer precedes the filing of

cumulative to other remedies available to the recording of a notice of pendency of bankruptcy by the debtor because the
plaintiffs and not exclusive, and whether an  action that is more commonly referred claim can be made directly against the
action to set aside a fraudulent transfer is to as a lis pendens. (Kirkeby v. Superior transferee. &
barred by a statute of limitations has to be Court (Fascenelli) (2004) 33 Cal.4th 642.)
evaluated under both section 3439.09(c) Recording of a lis pendens is essential to Craig B. Forry is a principal of Forry
(four years after transfer was made, or provide notice of the action affecting the Law Group with an
a maximum of seven years if belated real property and thereby preclude its sale office in Mission Hills,
discovery), and Code of Civil Procedure, during the action to a bona fide purchaser.  specializing in real
section 338(d) (three years, with no accrual Under the right circumstances, the estate and business
of cause of action until discovery of the UFTA remains a viable collection effort that  litigation. He can
facts constituting the fraud). should be considered whenever a debtor be reached at (818)
A separate cause of action is available transfers its assets to prevent collection 361-1321 or
under Civil Code, section 3439.05, that of a debt. It should always be considered forrylaw@aol.com.

provides that a transfer by a debtor is
fraudulent as to a creditor whose claim
arose before the transfer was made if the
debtor made the transfer without receiving
a reasonably equivalent value in exchange
for the transfer, and the debtor was ai
insolvent at that time or became insolvent '
as a result of the transfer.

There is a split of authority regarding
the appropriate standard of proof of
fraudulent intent with the Sixth District : . -
requiring clear and convincing evidence 2 "To SCHEDULE, CALL JUDICATE WEST BO0O.488.8805
(Reddy v. Gonzalez (1992) 8 Cal App.4th ) 818.884.8474
118, 123.), and the Second District - P
(Whitehouse v. Six Corp. (1995) 40 Cal. _# 818.884.8388
App.4th 527, 533-534) and the Fourth
District requiring preponderance of the

evidence (Gagan v. Gouyd (1999) 73 Cal. .
App.4th 835, 839; Annod, supra, 100 Cal. Imagine a career where the

App.4th at 1293.).) In Liodas v. Sahadi only thing holdlng YOll
(1977) 19 Cal.3d 278, 286-293, the

California Supreme Court stated that fraud back iS untapped potential_
must be proved by a preponderance of
the evidence, with the creditor having the
burden to prove a fraudulent transfer.

The remedies available are outlined
in Civil Code, section 3439.07, and they
may include voiding a transfer to the extent
necessary to satisfy the creditor’s claims,
and the equitable remedies of injunction
and receivership. In addition, the court has
the power to award any other relief that
the circumstances may require, which may

As a Northwestern Mutual Financial Representative,
you'll go as far as your potential can take you. And
you’ll have the backing of a leading financial
organization that truly values the entrepreneurial
spirit, one that’s earned the top ranking in its industry
in Selling Power magazine, to help you do it.

include punitive damages and attorney’s The Beer Financial Group

fees. (Section 3439.07(@)(3)(C).) If the only ~ Woodland Hills - Encino

remedy sought is the return of particular Santa Barbara - Bakersfield A .
la

assets, and not monetary relief, the action (818) 887 - 9191 = ﬁ?;ﬁﬂ?ff,ﬁgﬂeﬁg‘jf;ﬁ

is equitable without a right to a jury trial. AR -northWCStérnmUtual-C"m

However, if the value of the assets is sought, ~ WWW ‘beerfinancialgroup.com

then there is a right to a jury trial. (Wisden
v. Superior Court (Sims) (2004) 124 Cal.
App.4th 750, 757.)

rtified Financial Planner Board of §

A fraudulent conveyance claim e D F ‘ \ S o 8 S . Wi

ber 2008.

affects title to or the right to possession

www.sfvba.org APRIL 2010 = Valley Lawyer 9



Dealing with Client
Competency Issues

By Jonathan I. Reich

FTER MANY YEARS OF
working together, what happens
when an attorney begins to

realize that one’ client has aged, he (or

she) is no longer as sharp as he once was
or, even worse, may be starting to loose
the ability to properly manage his affairs.

Whether it is questionable business

or investment decisions, excessive or

questionable spending, or nothing more

than forgetfulness regarding important
matters, an attorney wants to do
whatever he can to help protect one’s
client from himself. What, however,

can be done in light of the express

restrictions which California law places

on an attorney’s ability to communicate
with others without the express consent
of the client?

Must an attorney sit idly by while
the client takes actions which are clearly
not in his best interest? Can the attorney
alert the client’s family? Can the attorney
discuss the clients affairs and the events
that have caused a concern? Sadly, in
most instances, California law prohibits
attorneys from taking any of these
steps even though the client, if he was
thinking clearly, would very likely have
encouraged his attorney to do so.

The Rules

The starting point in this analysis is
understanding the restrictions which
California law places on an attorney’s
ability to discuss client matters with
others. A strong network of rules in
California limits an attorney’s ability to
communicate with others, even close
family members, regarding a client’s
affairs absent the express, informed,
consent of the client. One of the most
basic duties of an attorney is “(t)o
maintain inviolate the confidence,

10 Valley Lawyer = APRIL 2010

and at every peril to himself or herself
to preserve the secrets, of his or her
client.”' A members duty to preserve the
confidentiality of client communications
is of “paramount” importance and

a “hallmark” of the attorney-client
relationship.? Such confidences cannot
be revealed “without the informed
consent of the client ..."

In addition to these strict controls
on the circumstances under which an
attorney may disclose the confidences
of a client, the attorney-client privilege
prohibits an attorney from disclosing
a confidential communications from
clients. “In California the privilege
has been held to encompass not
only oral or written statements, but
additionally actions, signs, or other
means of communicating information.”
The mandate to maintain the
confidentiality of client communications
is so strong that in some instances
the courts will even dismiss claims
by or against a lawyer where the case
cannot be prosecuted or defended
without revealing confidential client
information.> While there are a few
exceptions to these rules, none of them
directly address the situation of an
attorney who wants to alert the family of
a long time client to the client’s potential
inability to manage his affairs.

Sadly, there is a dearth of authority
in this area to guide attorneys. The
closest thing to direct authority on the
issue is an opinion of the California Bar
Standing Committee on Professional
Responsibility.” This Opinion considers
the question of whether an attorney may
institute conservatorship proceeding on
a client’s behalf, but without the client’s
consent, where the attorney believes that
it is the client’s best interest.

i - ==
The Standing Committee concluded,
based primarily on Business &
Professions Code §6068(e), that to do
so would violate the attorney’s absolute
obligation to keep safe the confidences
of the client and would, in short, be
“unethical”. The Standing Committee
further concluded that to institute
such a proceeding would also create a
conflict of interest, in violation of Rule
3-310, and prevent the attorney from
competently carrying out the purpose
for which he was employed, a violation
of Rule 3-110.% While initiating, or
even assisting in, a conservatorship
proceeding for one’s client is a far more
extreme course of action than a call or
calls with a client’s family, the principal
would appear to be the same. Speaking
with a client’s family without the client’s
consent necessarily requires a disclosure
of the client’s confidences.

The Solution

All, however, is not lost. Two different
doctrines allow an attorney some latitude
to try and protect a client from himself
while, at the same time, satisfying his
professional obligations. The first is the
joint client exception to the attorney-
client privilege. Business & Professions
Code §962 provides that:

“Where two or more clients have
retained or consulted a lawyer upon
a matter of common interest,

none of them, or the successor in
interest of any of them, may claim

a privilege under this article as to
communications made in the course
of that relationship when such
communication is offered in a civil
proceeding between one of such
clients (or his successor in interest)

www.sfvba.org



and another of such clients (or his
successor in interest).”

In other words, where two clients,

such as a husband and wife, consult an
attorney together, neither may invoke
the attorney-client privilege against the
other. In situations where a husband and
wife consult an attorney with respect to
their estate planning and other shared
legal needs, the attorney has latitude

to discuss matters of their common
interest, such as diminishing capacity
of one spouse, with either of them. A
similar situation may exist where two
business partners have retained an
attorney for their common legal needs.”
If an attorney becomes concerned
about the conduct of one spouse,
which necessarily impacts the other, the
attorney has the latitude to discuss this
concern with the unaffected spouse.!°

The second, and perhaps surer,
avenue by which an attorney may act
is to address the issue head on and to
obtain the client’s informed consent
to disclose the client’s confidences
to others, such as the client’s family
members, before the need to do so
arises. While it may be difficult to
obtain a client’s consent to speak
with family members after a potential
problem (which the client likely does
not acknowledge exists) has developed
—i.e., it is always difficult to approach a
client and tell him that it is believed he
is suffering from diminished capacity; it
is much less difficult to do so when the
client is clearly thinking clearly.

Such consent could be obtained in a
variety of different ways. In appropriate
situations, such as in discussing estate
planning matters, it is not a great leap
to discuss with the client what the
client would like the attorney to do if,
sometime in the future, the attorney
begins to believe that the client may
be in trouble. Whether it is something
as simple as a written instruction
that the attorney is, in such cases,
authorized to discuss the client’s affairs
with designated family members, or it
is a more complex set of instructions
to follow, this approach would allow
the attorney to act when necessary to
protect his client.

Another option would be to
incorporate language allowing the

attorney to communicate with family
members into the client retainer letter
or into some other document being
prepared for the client, such as a will or
trust. Just like the letter of instructions,
incorporating language into the client’s
will or trust that will allow the attorney,
in appropriate circumstances, to discuss
the clients affairs with his family or
other designated individuals and assist
them in protecting the client at the time
that the client may be most in need

of help.

A variation of incorporating this
type of language would be to include
in a client’s estate plan documents the
appointment of a “protector” who the
attorney (or others) could approach
if they felt the client was in need of
assistance. The protector, who is chosen
by the client, could then, subject to
whatever guidelines the client may have
established, act with the assistance of the
client’s counsel. While some clients may
object to the need to appoint someone
to that role, many will undoubtedly
recognize the wisdom of doing so.

The benefit of letters of instruction,
provisions in a clients estate planning
documents, or even the appointment of
a protector, is that they provide greater
freedom of action, and less actual power,
than other devices such as a springing
durable power of attorney or an advance
health care directive. Rather than
conferring any real power or control
over the clients affairs (which it is
assumed that the client might not want
to do), instructions of these type simply
allow the attorney to bring issues to the
attention of the client’s family, and to
discuss those issues, so that the client’s
family can, if they so desire, take steps
to protect their loved one.

Likewise, instructions of this type
do not require a finding of “incapacity”
on the part of the client. A finding of
incapacity is often difficult to obtain,
requiring doctors and possibly even
court proceedings, it is one which may
be resisted by the client.!! Additionally,
it is often the case that a client, while
not legally incompetent, can still
be sufficiently impaired as to need
assistance and/or protection.

Most people would probably
acknowledge that if they became
impaired to the point of being unable to

manage their affairs, they would want
someone, usually their family, to assist
them. Most people would probably also
acknowledge that they would want their
attorney to assist and advise their family
in providing the assistance that they
needed. All of this can be accomplished
with a few simple strokes of the pen

(or the word processing keys). Without
those strokes, the attorney, at least,
cannot act. &

Jonathan I. Reich is a member of
De Castro, West,
Chodorow, Glickfeld &
Nass, Inc. in Westwood
and has tried numerous
cases in both court and
arbitration. He can

be reached at jreich@
dwclaw.com.

Business & Professions Code §6068(e).

2Rules of Professional Conduct Rule 3-100, Discussion
Note [1].

3Rules of Professional Conduct Rule 3-100(A).

While Rule 3-100 contains an exception where the
disclosure is “necessary to prevent a criminal act that
the ... [atforney] ... reasonably believes is likely to
result in death of, or substantial bodily harm to, an
individual...” that exception applies in only limited
circumstances, requires a number of hurtles to be
satisfied, and is not applicable to situations where the
client needs to be protected against his own failing
faculties.

*Dietz v. Meisenheimer & Herron, (2009) 177 Cal.
App.4th 771, 786, citing Solin v. O'Melveny & Myers,
gQOO]) 89 Cal.App.4th 451, 456.

See: McDermott, Will & Emery v. Superior Court,
(2000) 83 Cal.App.4th 378 (shareholders of a
corporation could not bring a malpractice action
against the corporations outside counsel because
the attorney-client privilege, held by the corporation
and not the plaintiffs, prevented the attorneys from
defending themselves), and General Dynamics Corp.
v. Superior Court, (1994) 7 Cal.4th 1164 (in-house
aftorney’s suit for wrongful termination dismissed
because his claims could not be established without
breaching the attorney-client privilege).

“The exceptions include the prevention of criminal acts
discussed in Rule 3-100(B) and the limited waiver of
the attorney-client privilege set forth in Evidence Code
?958 for malpractice actions.

Formal Opinion No. 1989-112.
8A subsequent ruling by the Bar Association of San
Francisco, Opinion 1992-2, reaches somewhat of a
different conclusion, specifically that “[a]n attorney who
reasonably believes that a client is substantially unable
to manage their own financial resources or resist fraud
or undue influence, may, but is not required to, take
protective action with respect to the client’s person and
property.” While it is well intentioned, it is unlikely
that this opinion will protect an attorney from claims of
violating Business & Professions Code §6068(e) or Rule
3-100(A).

%Just how far the joint client exception will allow an
attorney to go is uncertain, especially in situations
involving other than a husband and wife. Additionally,
even in joint client situations an attorney must, under
Rule 3-310 avoid any representation which is adverse
to either one the joint clients.

190f course, if one of the “joint” clients dies or is not
longer a client, this exception does not apply.
Because of the rules which limit a doctor’s ability to
discuss patients and their medical issues with others,
doctor’s are likewise limited in their ability, and
reluctant, to become involved in such issues.
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AX SEASON IS THE MOST

dreaded time of the year for

most Americans, be it the April
15 deadline, for individuals, March 15
for corporations or whatever the tax
year-end may be. Knowing what and
when to deduct is another issue. For S
corporations, the deadline for filing the
2009 taxes is March 15, 2010, unless
an extension is sought.

An S corporation election is made
by filing a Form 2553 (Election by a
small business corporation) with the
Internal Revenue Service (IRS) signed
by all the shareholders. The election
to be an S corporation is attractive to
eligible small businesses that want to
retain a separate corporate existence
while avoiding the double taxation that
comes with being a C corporation. An S
corporation’s income, losses, deductions
and credits flow through to the
shareholders’ personal tax returns and
are taxed at the individuals tax rate.
This could be a significant tax savings
for an individual on his or her personal
tax return especially if there are losses
in the early stages of an S corporation’s
life. These losses act to deflate or
reduce the income that could have been
otherwise taxed on the personal
tax return.

To be eligible as an S corporation,
the corporation must have only one
class of stock, have no more than 100
shareholders, be a domestic corporation
and not be a partnership, corporation
or non-resident alien.

Listed Property
Listed property according to IRS
Publication 946 includes the following;
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How It Affects an Employee’s
Tax Treatment

BY C. VALERIE IBE

»  Passenger vehicles that weigh 6,000
pounds or less

*  Any other property that is used
for transportation unless it is an
excerpted vehicle such as
clearly marked police cars, fire
trucks, ambulances, etc.

e Cellular telephones

*  Property generally used for
entertainment, recreation or
amusement

e Computers and other peripheral
equipment unless they are used
only at a regular business
and owned or leased by person
operating the business.

An employee of a business can
claim a depreciation deduction for the
business use of his vehicle whether
he owns or leases the vehicle. Two
requirements must be met: 1) the use
must be for the employer’s convenience;
and 2) the vehicle must be required as a
condition of employment.

To determine if the vehicle use
is for the employer’s convenience,
one has to look at all the facts and
circumstances surrounding the
employment. The test is met if it is
for a substantial business reason of
the employer. Another test would
be to determine if the employee can
adequately perform his regular job
without the use of the vehicle? If the
answer to the question is no, then it
is presumed that it is a condition of
employment and therefore meets the
business use requirement. An example
would be a pizza deliveryman that
works for a pizza company. Without a
vehicle, he would not be able to deliver

pizza to customers, which is his regular
job. Therefore, the use of his vehicle is
for a substantial business reason of the
employer. It is also for the employer’s
convenience and condition of his
employment.

Allocation of Business Use

An employee determines the percentage
of business use of his automobile by
calculating the total mileage that was
driven for business purposes and
dividing them by the total number of
miles that was driven for all purposes
(business and personal) during the
year. Commuting miles which are the
mileage it takes one from home to place
of employment or vice-versa are not
included in the calculation of business
mileage. If the business use is not more
than 50%, one cannot claim section
179 expense or the special depreciation
allowance(additional depreciation
deduction one can claim in addition to
the regular depreciation).

Generally, the IRS requires a written
statement to support the business
purpose of a trip. But, it can generally
be determined from the surrounding
facts and circumstances. An adequate
log is required to keep track of the
mileage that the employee incurred
in meeting clients/customers. It is
advisable to get a book or trip sheet that
is used to keep track of all the goings
and comings to support the business
purposes.

Depreciation Deduction

The basis for depreciation of Modified
Accelerated Cost Recovery System
property (MACRS) is the property’s



cost or other basis multiplied by the
percentage of business/investment
use. A property’s basis in this case,

an automobile would include all the
expenditure whether cash or the
value of items that were paid in order
to acquire the automobile including
the sales tax, shipping and freight.

To figure the depreciation deduction
under MACRS, one has to determine
the depreciation system, property
class, placed in service date, basis
amount, recovery period, convention,
and depreciation method that applies
to the property. Recovery period

is the number of years over which
one recovers the cost of his property
or basis. The recovery period for a
passenger automobile is five years. The
depreciation deduction one can claim
for a passenger automobile is limited
each year with the exception of leased
vehicles.

The IRS each year brings out the
maximum depreciation allowable on
automobiles based on the date they
were placed in service. If the business
use of the automobile is less than

100%, then the maximum depreciation

allowable is reduced by the business

use percentage. For instance, assuming

the maximum depreciation allowable
on an automobile that was placed in
service in 2008 for the 2009 tax year
is $10,960. Assuming also that the
business use was 70% determined
from the business mileage calculation
in the previous section, then the

depreciation deduction will be reduced

by the 70% business use, making the

maximum allowable depreciation

deduction to come out to $7,672.
There are so many different rules

on the tax treatment of passenger

automobiles. More information

on the tax treatment can be found

at the IRS website (www.irs.gov/

publications/p946). Also, rules for an S

corporation’s employee’s tax treatment
of listed property also apply to other
forms of business entities. &

C. Valerie Ibe of Law Offices of C.
Valerie Ibe is an
Attorney and CPA.

She can be contacted
at (818) 346-8777

or Valerie@cvalerieibe-
law.com.

New Members

The following members joined the SFVBA in February 2010:

Sanaz Bereliani

Price Law Group

Encino

(818) 995-4540
sanaz@pricelawgroup.com
Bankruptcy

Brett Bjornson
Kreger and Bjornson, LLP
Pacific Palisades
(310) 459-5353

Donald Arthur Hilland
San Fernando

(818) 838-3600
attorney@ureach.com

William Louis Jeffrion II
Santa Clarita

(661) 644-0385
wieffrion@sbcglobal .net
Law Student

bjornson@3destateplanning.com James Thomas King

Estate Planning, Wills and Trusts

Neill E. Brower

Van Nuys

(818) 758-9466
neill.brower.2009@lawmail.usc.
edu

Eric Geier

Los Angeles

(310) 927-5417
ericgeieresq@gmail.com

Heather P. Glick

Marshall A. Glick, APC
Encino

(818) 345-2223
hglick@glicklaw.com

Estate Planning, Wills and Trusts

Jo-Ann Whitney Grace
Metropolitan News Company
Los Angeles

(213) 346-0033
jo-ann@mnc.net

* Personal Injury
* Business

¢ Insurance

¢ Commercial

* Employment

* Professional Negligence

Glendale
(888) 425-2889
king@kingobk.com

Brian G. Magruder
Lipton & Margolin
Studio City

(818) 508-7100
bgmgrdr@gmail.com
Family Law

Kevin B. Martin

Sonoma Risk Insurance Agency
Los Angeles

(310) 954-1522
kevin@sonomarisk.com
Litigation

Lori L. Payne

Payne Financial Forensics
Simi Valley

(805) 527-1499
Ipayne@payneff.com
Associate Member

Ramon Quintana

Office of Public Defender

Los Angeles

(213) 974-2811
rquintana@pubdef.lacounty.gov

Chelsea Ryan

Price Law Group

Encino

(818) 995-4540
chelsea@pricelawgroup.com
Bankruptcy

Edward B. Scott

Thomson Reuters

Simi Valley

(805) 579-7968

edward scott@thomsonreuters.com
Associate Member

Kathryne Ann Stoltz
Westlake Village
kaskas4444@aol.com
Emeritus Attorney/Retired

Enid E. Tobias

Four Seasons Escrow, Inc.
Burbank

(818) 260-2500
enid@4seasonsescrow.com
Associate Member

Edward Weisz
Woodland Hills
(818) 936-3560
lawweisz@cs.com

ase
Settled!

BRIAN GHIGLIA

MEDIATOR

[

. Call me to
discuss your case!

(818) 758-1900
(800) 616-4000

www.westcoastmediations.com

[
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¢ Marital Dissolution

WALZER & MELCHER

A LimiTeDp LiaBiriTy PARTNERSHIP

* Spousal and: Child Support

* Business Valuation

ELEECE Exclusively Family Law

Marital Dissolutions Walzer & Melcher LLP is dedicated to providing the highest level of representation in family
law matters. Walzer & Melcher serves its clients with a team of four lawyers and experienced
and caring support staff. The firm is known for its expertise in handling complex divorce cases

* Interstate and International involving substantial estates and complex legal issues. The firm is experienced in inferstate

Family Law Disputes and international matters. The firm places a strong emphasis on resolving contested cases by
sefflement, wherever possible. Where settlement cannot be achieved, the firm provides strong
* Paternity and effective representation in litigation. The firm also drafts pre and post marital agreements.

*Premarital Agreements

Peter M. Walzer Christopher C. Melcher  Leena S. Hingnikar Jennifer L. Musika

21700 Oxnard Street, Suite 2080, Woodland Hills, California 91367
Telephone (818) 591-3700 - Fax (818) 591-3774

_

\

AR

ALTERNATIVE RESOLUTION CENTERS"
A LIMITED LIABILITY COMPANY

ARC Honors Our Daily B = R o
Journal Top Neutrals! |

In conjunction with the San Fernando Valley Bar Association,
ARC mediators and arbitrators are now available to resolve a
wide range of disputes at the bar’s conveniently located offices:
21250 Califa Street - Suite 113 - Woodland Hills, CA 91367
Call 1.800.347.4512 to schedule a case.

Hon. Arnold H. Gold Hon.BurtonS.Katz  Christine Masters, Esq.
2006, 2007, 2008, 2009 2006, 2009 2003, 2006, 2007, 2008

CENTURY CITY - 310.284.8224

1875 Century Park East « Suite 450 - Los Angeles, CA 90067
DOWNTOWN - 213.623.0211

700S. Flower Street « Suite 415 « Los Angeles, CA 90017

Amy Newman, President  Steven Davis, Esq., CEO 3
Hon. Victor H. Person  Hon. Charles G. Rubin Hon. Harvey A. Schneider
Complete profiles at www.arc4adr.com 2009 2008 20062007, 2008, 2009
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San Fernando Valley Bar Association

Member Benefits

| W SFVBA rents its Executive Boardroom and Small Conference Room for
depositions and hearings. Amenities include breakout room, beverage service,
and free parking. Only $150 per day.

B Wells Fargo Insurance Services offers an exclusive Lawyers Professional Liability
insurance program for law firms of 1-10 attorneys. Call Terri Peckinpaugh at
(818) 464-9353.

B The SFVBA offers Fastcase, a comprehensive online law library, as a free
service to all SFVBA members. Click on the Fastcase logo at www.sfvba. org to
enjoy unlimited usage, unlimited customer service and unlimited printing,

all at no cost.

B Powered by CompuLaw, Deadlines On Demand (www.deadlines.com) is an
O_NDEN'ANQ online legal research service that offers accurate, reliable, and instant

* Glomaulane TRV ryles-based deadlines on a pay-per-use basis. SFVBA members receive three
free searches. Contact Melissa Notari at (888)363-5522 ext. 2113
or mnotari@deadlines.com.

@00 /BA Bl As a member of the ABA’s House of Delegates, SFVBA Members can take
s - : "fjr":-':”*'“' advantage of the ABA Retirement Funds program, administered by global leader
® - State Street. The program provides full service, cost-effective retirement plan

solutions to law firms of all sizes, and charges no out-of-pocket fees for
administrative services. For more information see the program’s prospectus
at www.abaretirement.com or contact Plan Consultant Patrick Conlon

at (617) 376-9326.

4¢] M Join Southland Credit Union and gain access to great interest rates on deposits
4 and loans, no fee traveler checks, and more. Call (800) 426-1917.

CREDIT UNION

BankofAmerica 22> M Bank of America offers members a no annual fee WorldPoints®
Platinum Plus® MasterCard® credit card program. To apply by phone,
call (800) 932-2775; mention priority code UAAUNZ.

B Contact the SFVBA office to receive a package of discount coupons &
membership cards for Southern California’s major theme parks and attractions.

l Now Messenger Service of fers members who open new

Bl SFVBA members save $10 on new AAA Membership. Please also ask us about
new insurance with many available discounts. Call Hazel Sheldon at (818) 615-2289.
Mention campaign code 39727.

A VIS wir, M Receive 10% off Super Value daily and weekly rates and 5% off promotional rates
“‘j from Avis Rent A Car. To make a reservation, call (800) 331-1212 or visit

www.AVIS.com. When reserving a vehicle, provide discount AWD Number G133902.

m' B Members save up to 15% off Hertz daily member benefit rates at participating

locations in the U.S. and special international discounts are also available.
your SFVBA CDP #1787254 is the key. Visit hertz.com or call (800) 654-2200.

www.sfvba.org

Why do | belong to
the SFVBA?

COLLEGIALITY
—g

L. Ernestine Fields

Minor’s Representation in
High Confiict Custody Cases,
Sherman Oaks

“I belong to SFUBA because I
enjoy attending the meetings.
There is something very nice
and congenial about the
members of this Bar. I have had
the pleasure of interacting with
wonderful people and developed

life-long friendships.

Since I was admitted to the Bar
in 1988, I have been a member
of the SFVBA. In addition,

I am especially thankful for
support _for Comfort for Court
Kids, Inc. from the Bar’s
Foundation.”

Renew your SFVBA
membership online at

or call (818) 227-0490, ext. 110.
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ﬁers Weigh Options

Caﬁn f'I"ﬁ""Efo"r"poratlhg Save Money?

By Carrie L. Cresante

NTERING A NEW TAX SEASON, BUSINESS
E owners weigh the question of whether they can save

money by incorporating. There are multiple reasons
why now may be the best time to start a business. For some,
it is because a reshuffling of the economy has left them
inspired to do something new. For others, they are tired of
what they have been doing and are ready for a change. There
are still others who are just ready to be their own boss and
take control of their own destiny. Finally, there are some
who just want to save money on taxes.

Many who are looking to start a new business want to
know whether they should form a corporation, LLC or an S
corporation. They want to know which one is best, which
one will save them money, or which one will make them
money. The answer depends on what kind of business, how
the business owner would like to arrange their tax liabilities
and the other realities that come with business ownership
and operation.

The corporation is America’s most popular and oldest
form of business entity. However, with the tax advantages of
limited liability companies and S corporations, other types of
business entities are quickly becoming more popular.

Corporations are an excellent way to protect owners
against personal liability for losses and taxes, because they
function as separate legal entities. More than just a legal
entity, corporations can own property, file taxes, sue, be
sued, sign contracts, and exist apart from its owners. A
corporation which is properly formed and operated as a
corporation assumes a separate legal and tax life distinct from
its shareholders. A corporation pays taxes at its corporate
income tax rates and files its corporate tax forms each year.
However, when the profits are passed on to the shareholders
in the form of dividends, the individual stockholders are
responsible to pay taxes on these. This is both a benefit
because the corporation is responsible for its own profits and
losses, and a detriment because taxes are paid twice (once
by the corporation for profits and once by the shareholder
for dividends). Because of these two levels of tax, some find
corporations less desirable than other business entities (sole
proprietorships, partnerships, S corporations, or LLCs).
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Depending on one’s business and income levels, sole
proprietorship or partnerships may offer tax savings. Because
the taxation of sole proprietorships and partnerships is
determined by the tax bracket that applies to each individual
owner, a comparison of tax rates that apply can give an
idea of which form of business would save taxes at a given
income level. However, the downside of sole proprietors and
partnerships and sometimes deterrent is the lack of limited
liability protection.

Those looking for limited liability protection and
pass-through taxation often turn to the S corporation.

An S corporation begins its existence the same way that

a C corporation begins its existence. However, after the
corporation has been formed, it may elect S corporation
status by submitting IRS form 2553 to the Internal Revenue
Service. Once this filing is complete, the corporation is
taxed like a partnership rather than as a separate entity. The
income is “passed-through” to the shareholders for purposes
of computing tax liability. Therefore, a shareholder’s
individual tax returns will report the income or loss
generated by an S corporation.

However, not everyone can qualify for S corporation
status. There are certain threshold requirements that must
be met. First, a corporation must timely file IRS Form 2553
with the IRS. To take effect for the current tax year, the
S corporation election must be made by March 15 of the
current year. However, a “new” corporation may make the
filing at anytime during its tax year so long as the filing is
made no later than 75 days after the corporation has begun
conducting business as a corporation, acquired assets, or
issued stock to shareholders (whichever is earlier). To qualify
for S corporation status, the corporation must: be filed as a
U.S. corporation; maintain only one class of stock;
maintain a maximum of 100 shareholders; be comprised of
shareholders who are individuals, estates or certain qualified
trusts, who consent in writing to the S corporation election;
and not have a shareholder who is a non-resident alien.
Failure to observe any of these requirements could revoke S
corporation status.

www.sfvba.org



Similar to the S corporation is the LLC, which fits
somewhere between a partnership and a corporation. LLCs
offer liability protection similar to a corporation, but has
operational and tax advantages similar to a partnership.
An L1LC combines the limited liability shield, the structural
and financial flexibility of partnerships, and the tax
benefits of “pass-through” taxation. As a pass-through
entity, the LLC pays no income tax. Instead, items of
taxable income, gain, loss, and deduction pass through
the LI.C to its owners, and are reported by them on their
separate income tax returns. Similar to the corporation,
an LLC is recognized as a separate legal entity from its
“members.” Thus, an LLC can own property and commit
itself to contractual obligations.

An LLC with only one member/owner is automatically
considered to be a sole proprietorship unless an election

is made to be treated as a corporation via IRS Form 8832.
Thus, the sole member of an LLC will file Form 1040 (U.S.
Individual Income Tax Return), and will include Form
1040, SCHEDULE C (Profit or Loss from Business) with
his/her tax returns. Regardless of how many members the
LLC has, the LLC may file an Election to be Treated as a
Corporation for Purposes of Taxation by using IRS

Form 8832.

IRS Treatment of the Multiple-Member LLC

An LLC with two or more owners will automatically be
considered a partnership unless an election is made to be
treated as a corporation as described above. A partnership
that has not elected to be taxed as a corporation will file
Form 1065 (U.S. Partnership Return of Income). Where
an election is made to be treated as a corporation, Form
1120 (U.S. Corporation Income Tax Return) is filed.

Corporations, S corporations and LLCs all offer
liability protection and ways of arranging profits and
losses that can be more beneficial than plain partnerships.
Although, for those not looking for limited liability
protection, the simple structure of the sole proprietor or
partnership may be ideal.

The issue of business formation tends to surface
around tax season each year. Many legal practitioners may
be faced with client questions regarding new businesses
and having a basic understanding of the types of entities
and potential tax savings may come in handy. In making
the decision as to which would best suit a business’s
needs, some factors need to be weighed such as whether
stock will be issued publicly, how tax liability will be
dealt with, and how much organizational maintenance
is manageable. The bottom line is that for those thinking
about starting a business there are many options
available depending on the unique business and
taxation needs. &

Carrie L. Cresante, Director of Legal for
My Corporation Business Services, Inc.,

a company that focuses on forming
corporations and LLCs, practices corporate
and intellectual property law. She can be
reached at ccresante@mycorporation.com.

www.sfvba.org

THE STATE BAR OF CALIFORNIA COMMITTEE
ON MANDATORY FEE ARBITRATION

INVITES NEW AND CURRENT
FEE ARBITRATORS IN THE
SAN FERNANDO VALLEY TO ATTEND:

FEE ARBITRATOR TRAINING

to support the San Fernando Valley Bar
Association’s Mandatory Fee
Aurbitration Program

Thursday, May 20, 2010
2:00 PM - 5:00 PM

University of West Los Angeles School of Law
9201 Oakdale Avenue
Chatsworth, CA 91367

This training session is offered to all prospective and
current volunteers who arbitrate attorney-client fee disputes
for the Mandatory Fee Arbitration Programs through
the San Fernando Valley Bar Association and the State Bar.
The course will provide the basic training required to serve
on a bar program’s fee arbitration panel. Non-lawyer (lay)
arbitrators, in addition to attorneys, are encouraged to attend
this valuable training session and join the Mandatory
Fee Arbitration Program.

Speakers will address recent developments in fee arbitration
and other important topics such as:

® Writing an Enforceable Award

® Requirements for Fee Contracts and Billing

® Evidence of Professional Negligence/Misconduct
® Arbitrator Disclosure Requirements

® Controlling the Proceeding

FREE MCLE
(2.75 hours, includes 1 hr. legal ethics)

To reserve a space, please contact Aileen Jimenez at the
San Fernando Valley Bar Association at (818) 227-0490, ext. 100
or aileen@sfvba.org.
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VALUE-ADDED DISPUTE RESOLUTION

Patti Kraakevik:

Hon. Licensed General

James Albracht Armand Arabian Patricia Collins

(Ret) Certified Appraiser

25+ years experience

@
in Real Estate Appraisals

* Federal Estate Tax - Estate Tax Planning, including Gift Taxes
= Single Family Residences - Apartment Buildings

* Condos - Commercial/Industrial Buildings

* Business Valuations - Discount Analysis

Hon.

Alan Haber Joe Hilberman David Horowitz

(Ret.) (Ret.) (Ret.)
Located in the Encino Law Center
15915 Ventura Boulevard, Suite 303
Encino, California 91436
Tel: 818.343.7802 » Fax: 310.831.6954
Alse in San Pedro
Tel: 310.832.5211 = Fax: 310.831.6954
CA Lic, # AGD16568

LA, EXPRESS APPRAISALS

: Eleanor Barr,
Thomas Schneider B

(Ret.)

SEYMOUR I. AMSTER

Attorney at Law

e Member of the SFVBA

William Ginsburg, Leonard Levy,  Myer Sankary, Board of Trustees since 2002
Esq.

 Experienced in handling
Appellate, Federal and State

Criminal Cases

 Certified Criminal Law Specialist,
Certified by the Board of Legal
Specialization of the State Bar
of California

14546 Hamlin Street, Suite 120

. ' Van Nuys, CA 91411
Lucie Barron, President Terry Shea, Manager
1900 Ave. of the Stars, Ste. 250 ‘ D R e | (818) 375-4939 « Fax: (818) 781-8180
Century City, CA 90067 Los Angeles, CA 90017 Attya mster@aol.com

W
tel 310,201.0010 tel 213.683.1600

fax 310.201.0016 www.adrservices.org fax 213.683.9797
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Judge of the Year Maureen Tighe and

SFVBA President Robert Flagg

Special Recognition Award Honoree
Judge Wendy Kohn flanked by
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ECENTLY, AN ATTORNEY

represented a creditor in

a complex breach of contract
and fraud action. Without consulting
counsel prior to setting up the loan
transaction, the creditor loaned a
substantial amount of money with an
interest rate of 5% per month on a short
term basis of six months.

The creditor’s attorney sued the
debtor for repayment on the loan,
demanded a lawful rate of interest (less
than the contract amount), and the
debtor filed a cross-complaint based
on the state usury laws, and based on
the federal RICO unlawful debt statute.
This was the first time the attorney
encountered the RICO unlawful debt
statute. The clients had no idea that
their interest rate for the short term loan
may be unlawful, and the clients were
neither “loan sharks” nor “shake down
artists” in any sense of the term. The
opposing counsel painted the creditors
as “loan sharks.”

During the course of defending
the RICO statute, and in filing two
demurrers, a lot was learned about how
one law and motion court approached
its analysis of the RICO statute, and
why the statute is a very powerful
scheme to counter attack an aggressive
creditor.

The RICO Unlawful Debt Statute

— Elements of the Prima Facie Case
The federal RICO statute has a criminal
law component, and a civil law
component. A party could be charged
criminally by the United States Attorney,
and or sued civilly by a private injured
party for damages.
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Unlawtul Debt

By Nate Bernstein

Generally speaking, the amorphous
federal RICO statute addresses many
racketeering activities including
bribery, theft from interstate shipment,
extortionate credit transactions,
laundering of monetary instruments,
and union corruption. All of the RICO
related offenses cannot be named in
this article, but one can review 18
U.S.C. Sec. 1961(1) for the definition
of “racketeering activity.” What was
once viewed as an anti-mafia statute,
designed to break hierarchical crime
families, organized crime, and
syndicates, RICO has been used as a
civil weapon to sue for civil damages
over variety of non-mafia activities
allegedly conducted by small and
large businesses and corporations. See
generally 70 ALR Fed. 538. Because
of the wide web of the statute, there
have been calls by academics for “RICO
reform” to scale back the breadth of the
statute.

The federal unlawful debt statute,
18 U.S.C. Sec. 1962(a), reads, “It
shall be unlawful for any person who
has received any income derived,
directly or indirectly, from a pattern
of racketeering activity or through
collection of an unlawful debt in which
such person has participated as a
principal within the meaning of section
2, title 18, United States Code, to use
or invest, directly or indirectly, any
part of such income, or the proceeds
of such income, in acquisition of any
interest in, or the establishment or
operation of any enterprise which is
engaged in, or the activities of which
affect interstate or foreign commerce.
A purchase of securities on the open

\ Collection

market for purposes of investment, and
without the intention of controlling
or participating in the control of the
issuer, or of assisting another to do
so, shall not be unlawful under this
subsection if the securities of the issuer
held by the purchaser, the members
of his immediate family, and his or
their accomplices in any pattern or
racketeering activity or the collection
of an unlawful debt after such purchase
do not amount in the aggregate to one
percent of the outstanding securities of
any one class, and do not confer, either
in law or in fact, the power to elect one
or more directors of the issuer.”

Section (b) states, “It shall be
unlawful for any person through a
pattern of racketeering activity or
through collection of an unlawful debt
to acquire or maintain, directly or
indirectly, any interest in or control of
any enterprise which is engaged in, or
the activities of which affect, interstate
or foreign commerce.”

Section (c ) states, “It shall be
unlawful for any person employed
by or associated with any enterprise
engaged in, or the activities of which
affect, interstate or foreign commerce,
to conduct or participate, directly
or indirectly, in the conduct of such
enterprise’ affairs through a pattern of
racketeering activity or collection of an
unlawful debt.”

Section (d) reads “It shall be
unlawful for any person to conspire
to violate any of the provisions of
subsection (a), (b), or (¢) of this
section.”

The federal definitional companion
statute, 18 U.S.C. Sec. 1961(6) defines
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“unl})vﬁllizlebt” as a debt (A) incurred
or eontracted in gambling activity
which was in violation of the law of
the United States, a State or political
subdivision thereof, or which is
unenforceable under State or Federal
law in whole or in part as to principal
or interest because of the laws relating
to usury, and (B) which was incurred
in connection with the business of
gambling in violation of the law of

the United States, a State or political
subdivision thereof, or the business of
lending money or a thing of value at a
rate usurious under State or Federal law,
where the usurious rate is at least twice
the enforceable rate.”

The federal definitional companion
statute, 18 U.S.C. Sec. 1961(4) defines
“enterprise” to include any individual,
partnership, corporation, association,
or other legal entity, and any union or
group of individuals associated in fact
although not a legal entity.”

In reviewing these statutes, the
RICO statute defines an “unlawful
debt” to be gambling related activity
or lending that is usurious under State
or federal law. The term “enterprise” is
defined rather broadly and loosely.

Subject Matter Jurisdiction

The RICO unlawful debt cause of action
could be filed in state or federal court.
State courts have jurisdiction over
cases arising under federal laws unless
Congress has made express provision
to the contrary, or there is a disabling
incompatibility between the federal
claim and state court jurisdiction.
Concurrent jurisdiction is therefore
presumed unless rebutted by a strong
showing of the need for exclusive
jurisdiction. See Cianci v. Superior Court
(1985) 40 C. 3d 903, 221 C.R. 575,
710 P2d 375.

The Related State Usury Law

The usury law prohibits certain
creditors from contracting and charging
unlawful interest to debtors. The

source of the state usury law and some
exemptions are stated in Article XV
Section 1 of the California Constitution.
As amended in 1979, Section 1 sets the
maximum rate as follows: (a) for money,
goods, or things in action for use for
personal, family, for use primarily for
personal, family or household purposes
10 %; (b) for any other uses the higher
of (1) 10 % or (2) 5 % plus the Federal
Reserve of Bank of San Francisco’ rate
on the 25th day of the month preceding
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the earlier of the date the contract was
contracted for or was executed. The law
provides a cause of action for a debtor
to sue a creditor to recover usurious
interest payments, and for treble
damages. Recovery of loan principal is
not an available remedy.

The law also may be used
defensively as an affirmative defense
to reduce the amount of interest that
is being sought by a plaintiff creditor.
The usury rule of law has largely been
swallowed by exceptions, which make
many types of creditors, immune from
its provisions.

One important usury law
exemption to know if an attorney
practices real estate law is the
constitutional exemption for loans
made or arranged by licensed real estate
brokers. This law was codified and
implemented by Cal. Civil Code Sec.
1916.1, added in 1983, and amended
in 1985. The statutory exemption
applies for loans whether they are
secured directly or collaterally by liens
on real property, and also provides that
“made or arranged” includes any loan
made by a licensed real estate broker
acting as a principal or as an agent
for others, whether or not the broker
is acting within the course and scope
of his or her license. Garcia v. Wetzel
(1984) 159 C.A. 3d 1093, 1097, 1098,
206 C.R. 251.

Federal preemption of state usury
laws is governed by 12 U.S.C.A. Sec.
86a, Note (Pub. L. No. 96-221, Sec.
512),12 US.C. Sec. 1735f-7, 12
U.S.C.A. Sec. 1735f-7, 12 U.S.C.A. Sec.
1735f-7 Note (Pub. L. No. 96-221, Sec.
501, as amended, and Pub. L. No. 96-
221, Sec. 528, 529), and 15 U.S.C. Sec.
687(1)(3). The interest rates allowed by
federal law, and the loans to which they
apply are governed by 12 U.S.C. Sec.
86a, 1785, and 1831d, and 15 U.S.C.
Sec. 687. See Cal. Pleading and
Practice, Usury.

The federal RICO usury law works
in conjunction with the state usury law
because 18 U.S.C. Sec. 1961(6) defines
“unlawful debt” as a debt usurious
under state or federal law, where
the usurious rate is at least twice the
enforceable rate. Thus the federal RICO
unlawful debt law does not preempt the
state law, but rather it can incorporate
the state interest rate ceiling limits.

Civil Remedies Available under
Federal RICO Statute
11 U.S.C. Sec. 1964 states, “(c) Any

112 WAYS TO SUCCEED
IN ANY NEGOTIATION
OR MEDIATION

SECRETS FROM A PROFESSIONAL MEDIATOR

STEVEN G. MEHTA

Steven G. Mehta is one of

California’s premier, award-

winning attorney mediators,
specializing in intensely-difficult
and emotionally-charged cases.

Steve’s book, 112 Ways to
Succeed in Any Negotiation or
Mediation, will turbo-charge your
negotiation skills regardless of
your experience.

To schedule your mediation
or order a copy of
Steve’s new book, call

661.284.1818

or check with your local bookseller,
preferred online retailer,
or online at:

www.112ways.com or
www.stevemehta.com
Locations in Los Angeles & Valencia

Mediations throughout California
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person injured in his business or property by reason of a
violation of section 1962 of this chapter may sue there for in
any appropriate United States district court and shall recover
threefold the damages he sustains and the cost of the suit
including a reasonable attorney’s fee, except that no person
may rely upon any conduct that would have been actionable
as fraud in the purchase or sale of securities to establish a
violation of section 1962. The exception contained in the
preceding sentence does not apply to an action against any
person that is criminally convicted in connection with the
fraud, in which case the statute of limitations shall start to
run on the date on which the conviction becomes final.” The
federal unlawful debt statute has teeth because of the liability
for costs and reasonable attorney’s fees incurred by the
injured party.

Practicing with the Federal RICO Unlawful Debt Statute
Some courts treat the statute as one of strict liability. There is
no “scienter” or “intent” requirement. It is easier to prove than
intentional tortuous conduct because there is no subjective
notions of state of mind — either the interest rate is unlawful
or it is not. If the interest rate is unlawful, then damages are
trebled.

With the earlier mentioned claim in superior court,
the requirement of “interstate commerce” is a rather weak,
de minimus requirement, and it was easy for the plaintiff
to satisfy the pleading requirement. In the case, the law
and motion court would not throw out the debtor’s cross-
complaint based on the fact that both parties were intrastate,
completed their loan transactions in Los Angeles County, and

Judicate West congratulates Hon. Judith C. Chirlin
for her 24 years of distinguished service on the

Los Angeles Superior Court. We are privileged to
welcome her to our distinguished Panel of Neutrals

Judge Chirlin has handled Law & Motion,
Civil Trials, and MSC’s while on the
bench. As a litigator for over 10 years,
she practiced business and employment
litigation. Throughout the years she has
frequently traveled to several countries
for special programs designed to
educate students, lawyers, judges, and
governmental agencies.

Judge Chirlin has been the recipient of numerous awards by
various bar groups including “Trial Judge of the Year” by the Los
Angeles County Bar Association. Attorneys who have appeared
before her praise her courteous and respectful judicial demeanor,
intelligence, and fairness.

Judge Chirlin’s areas of expertise include:

* Entertainment
* Employment
+ Business/Commercial

JUDIGATE
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Alternative Dispute Resolution

+ Personal Injury/Tort
+ Professional Malpractice
* Products Liability

For more information or
to schedule a hearing
call (800) 488-8805
or visit us at

www.judicatewest.com Results Beyond Dispute™

Downtown L.A ¢ Long Beach ¢ San Diego * Santa Ana * West L.A.
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the loan transaction had nothing to do with crossing state
lines or interstate commerce. The law looks at such innocuous
factors as if the defendant purchased office supplies from an
out-of-state supplier or if the defendant uses the telephone for
long distance calls. These facts have nothing to do with the
loan transaction, but the plaintiff used them to establish the
“interstate commerce” pleading requirement.

The “enterprise” requirement may also be easy for a
plaintiff to survive demurrer — even a mom and pop business,
or a married couple, could quality under the statutory
definition. But is this what Congress intended when it wrote
the statute to combat organized crime families when mob
bosses can delegate loan sharking and extortion to street
lieutenants?

Thus, in a California superior court, a civil RICO claim
for an unlawful debt may be hard to defeat on demurrer for
failing to state a cause of action.

The remedies section of the statute permits the debtor
to sue for treble damages and attorney’s fees. Because of the
threat of attorneys fees, the federal RICO law is a stronger
“threat” to a creditor than the California usury law. By
contrast, the California usury law does not provide attorney’s
fees for the injured party.

The statute at section 18 U.S.C. Sec. 1961(6) refers to
the law of usury under state or federal law. The debt does not
have to be associated with gambling or with mafia extortion
situations.

Strategic Planning For Creditors and Debtors

As an attorney representing a creditor who is not a credit card
company or a finance company, and who is not exempt under
the usury laws, be sure to review clients interest rate and loan
term prior to executing the loan transaction. Make the loan
docs “usury proof.” Calculate the interest on an annual basis
even if the loan that is given is “short term” —i.e., 3 months or
even 6 months. Also, look carefully if the loan or transaction
has penalties (i.e., 2% fee per month for late payments — on
an annual basis this can be interpreted as usurious). If usury
can be eliminated or RICO problem on the front end, the
client will be grateful.

A creditor’s base damages exposure depends on the
amount of usurious interest charged, and the trebling of that
amount — that amount could be small or large depending
on the amount of interest collected and the time since the
inception of the loan. If the RICO action goes to trial, the
biggest threat of the RICO usury statute could be that it
allows for the recovery of reasonable attorney’s fees. This may
be substantial at the end of the day.

If an attorney represents a debtor that may be the victim
of a “RICO” violation, attorney should consider bringing a
cross-complaint under the state usury law, the RICO
unlawful debt statute, and another cause of action for
common count “money had and received.” The client will
have more leverage in settlement negotiations to resolve the
outstanding debt. &

Nate Bernstein is the managing attorney
of Nate Bernstein & Associates, a law firm
in Encino which specializes in the areas of
complex real estate litigation, commercial
litigation and bankruptcy matters. He

can be reached at (818) 995-9475 and
natebernstein@netzero.net.
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EASES CAN BE CRITICAL

assets that enable a business

to have long-term geographic
advantages over competitors. But, leases
can also be obligations that drain profit
from a business. And, even if a lease
merely provides a place for a business
to exist, leases are often the most
significant single long-term obligation
of a business.

It is important to understand each
provision and negotiate diligently,
especially because the initial lease
draft is often favorable to the
landlord. However, counsel for the
tenant may have an opportunity to
strike a meaningfully, more favorable
agreement, especially if counsel knows
what to look for in the agreement,
knows what terms are reasonable/
unreasonable for the particular lease
type/location and brings experience
and creativity to negotiating the key
provisions.

Here are some practical
considerations for tenant’s counsel to
explore when negotiating a lease:

1. Tenant Entity and Guarantees. It
is critical to determine who the tenant
can or should be. Terms of the lease
which may have relatively minimal
importance if the tenant is a thinly
capitalized LLC or corporation may
take on tremendous importance if the
tenant is a well-capitalized corporate
entity or individual. Try to eliminate
personal guarantees. If they are
required, try to limit them in time or
amount.
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&. Lease term. Confirm the length of
the lease, including start date, end date,
and if there are renewal or termination
options. The tenant may not want to

be locked into a long-term lease. So, a
shorter term lease with renewal options
may be a better solution. Or, if it is a
long-term retail lease, try to include
kick-out provisions.

3. Rent. Review the estimated total
cost of leasing with the potential tenant,
including all charges and expenses
over the term. If the estimated total
cost of leasing is above the client’s
expectations, use this as an opportunity
to attempt to negotiate lease pricing
down. The price per square foot may
be a very important factor but is not
always the most important factor. A
lease with a higher price per square
foot may actually be a better deal.

For instance, a particular location

with a high price per square foot

may have space that is much more
efficient for the business (like a more
efficient layout), may have much lower
additional charges (lower CAM, taxes
or insurance) or may not require any
expenditure by the tenant for tenant
improvements.

4. Gross Lease or Net Lease.

The total cost of the lease will be
determined, in part, by the type of the
lease. In a gross lease, the tenant pays a
flat monthly amount, and the landlord
pays all (or most) expenses normally
associated with ownership, such as
utilities, repairs, insurance and taxes.

i
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In a net lease, the tenant pays certain
charges in addition the “base” rent paid
by the tenant. There are many different
types of net leases. If the lease is a

net lease, be sure to fully understand
what happens when costs change over
time and who is responsible for cost
increases.

8. Common area maintenance
(“CAM”) charges. If the tenant

is responsible for CAM expenses,
understanding the tenant’s percentage
of the CAM charges and excluding
inappropriate CAM charges can be
very important. There are stories
about landlords passing some strange
expenses through to tenants in the
CAM expenses (like their children’s
mortgage payments). So it is prudent
to review the allowable CAM language
carefully and to have this section be
as clear as possible with regard to
exclusions. Also, check the lease to
determine how the total square feet

of the building will be determined for
purposes of calculating the percentage
share of the CAMs that the tenant is
obligated to pay. Tenants will likely
want their share of CAM charges to be
based on the total square footage of
the building rather than on the leased
square footage or some other amount.
And, it is important for tenants to have
at least basic audit rights with regard to
CAM charges.

6. Taxes and Insurance. Check to see
if tax and insurance costs pass directly
through to the tenant. If the owner has

www.sfvba.org



owned the property for a long time,

be aware that the property may have a
very low assessed value for property tax
purposes (for instance, in California,
due to Proposition 13). And, if the
building is sold, the cost of taxes and
insurance for the tenant could increase
substantially depending on the tenant’s
rights and obligations under

the lease.

7. Indemnification. Counsel should
be sure to fully understand all of the
indemnification rights and obligations
in the lease. Indemnification can be a
large contingent liability. But, the need
for indemnification by the landlord can
be critical. Although each situation is
unique, a general guideline is that the
tenant should strive to avoid providing
indemnification for things that are
wholly outside of the tenants control.
Once the indemnification provisions
have been negotiated, it is important
that the tenant clearly understand how
to conduct their operations strictly in
accordance with its responsibilities
under the lease so as not to trigger its
indemnification obligations. Also, be
aware that indemnification provisions
often appear in various sections in the
lease and there are likely to be different
levels of responsibility for each party
depending on the type of lease, the
type of business of the tenant and the
specific provision of the lease.

8. Subleases and Allowable Uses.
Understand whether the tenant has

the option to sublease or assign the
lease to another business, and if so,

on what conditions. Counsel for the
tenant should attempt, at a minimum,
to require that the landlord not
unreasonably withhold consent to a
sublease or assignment of the lease.
Also consider whether the tenant is
allowed to change its type of business
at the leased premises, since the tenants
business may change or expand during
the life of the lease.

9. Exclusivity and Nondisturbance.
If the tenant is counting on the fact that
it will be the only business to perform a
certain service or sell a certain product
at the property, the lease should prevent
the landlord from leasing space to a

www.sfvba.org

competitor. Also, be on the lookout
for leases that force tenants to relocate
within a project, or that require
tenants to move or sign a new lease

if the property is sold or undergoes
foreclosure. This may not be what the
tenant had in mind.

10. Special Requirements. Does the
tenant’s business require any special
accommodations? If so, make sure they
are specifically described and approved
by the Landlord in the lease. For
instance, if the tenant is using radiation
oncology equipment and needs special
concrete walls and floors to meet
regulatory guidelines, counsel will
want to make sure that the lease gives
the tenant the authority to improve

the walls and floors so that they meet
regulatory guidelines.

11. Landlord Approval. Counsel will
want to confirm what type of approval
rights the landlord has with regard

to tenant improvements, and if such
rights are reasonable. If the landlord’s
approval rights are unlimited and the

landlord is not reasonable, the tenant
could experience a real problem. In

a recent office lease (negotiated by
another firm), the landlord retained full
and unlimited discretion to approve

all tenant improvements. So, after the
Tenant installed the agreed color of
carpet in its space, the landlord came
by to see the tenant improvements, and
did not like the carpet because of the
type of stitching (which was cut pile).
The tenant was obligated to replace

all the carpet in the entire suite with
carpet that had loop stitching. This was
a major disruption and a significant
unexpected expense. So, be sure to
know what to expect going in. &

Jeffrey A. Kohn specializes in real estate
and business law. He currently practices
with Halling + Sokol
LLP and previously
practiced with Manatt,
Phelps & Phillips.

He can be reached

at (818) 222-4994 or
jkohn@hallingsokol.com.

www.bdesignsolutions.com

b design solutions supports The Clinton/Bush Haiti Fund

b design solutions

STAND OUT FROMTHE CROWD
business cards graphic design press kits
advertisments logo design websites

mass mailers brochures vinyl banners

bus stop benches invitations posters

" digital billboards holiday cards one sheets
personalized pens trade show kits newsletters

For all your design and printing needs

818-468-3768

Law Offices of Steven Peck is seeking Association

or referrals for:

Nursing Home Abuse & Neglect (Dehydration, Bedsores, Falls, Death)
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Sometimes numbers are
the only prints left behind.

Arxis Financial is a proven forensic accounting and litigation
specialist. We will examine the financial data and help you
determine the “bottom line.” Arxis provides financial and
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BARRY KURTZ

A Professional Corporation

Certified Specialist, Franchise & Distribution Law
The State Bar of California
Board of Legal Specialization

16000 VENTURA BOULEVARD, SUITE 1000
ENCINO, CALIFORNIA 91436

P: 818.728.9979 | F: 818.986.4474
bkurtz@barrykurtzpc.com

www.barrykurtzpc.com




Santa Clarita Valley
Bar Association

“Hard To Find” CLE Credits

HEN THE SCVBA’'S EXECUTIVE COMMITTEE

was preparing the annual schedule for the monthly

membership meetings in 2010, the focus turned
to what member attorneys most want and need from these
presentations. Yes, the food is outstanding at the TPC Valencia
on the third Thursday of the month (rotating between a lunch
and dinner menu). Certainly, the opportunities to network
and mix and mingle with fellow attorneys are also incredibly
beneficial. However, at the end of the day, the Committee
realized that many SCVBA members attend the events in order
to obtain their required continuing legal education (CLE)
credits necessary to maintain their good standing with the
State Bar of California.

Every three years, California attorneys are required to
complete a total of 25 hours of continuing legal education as a
condition of continued active membership in the bar. Of those
25 mandatory hours, at least half (12.5 hours) must be earned
during a live presentation by an approved CLE provider, and
a minimum of four (4) hours of Legal Ethics, one (1) hour of
Detection/Prevention of Substance Abuse or Mental Illness,
and one (1) hour of Elimination of Bias in the Legal Profession
must be incorporated into those 25 hours.

As such, all attorneys, regardless of practice area,
regardless of specialty and regardless of experience are required
to satisfy these threshold obligations.

Unfortunately, the three specific categories of required
continuing education (Ethics, Substance Abuse and
Elimination of Bias), are often the hardest to find, especially in
a live study forum.

On March 5, attorneys and judges celebrated the grand opening
of the San Fernando Courthouse Child Waiting Room. The San

Fernando Valley Bar Association, Attorney Referral Services and the

Valley Community Legal Foundation of the SFVBA donated $50,000
in seed money to build the room.

L-R: SFVBA President Robert Flagg, North
Valley Supervising Judge Robert Schuit,
County Supervisor Zev Yaroslavsky, SFVBA
Secretary Alan Sedley and Trustee Adam Grant

Photos by Scott L. Harms, County of Los Angeles Photographer

www.sfvba.org

SFVBA Director of Public Services Rosie
Soto playing with Hannah Post Friedman

Supervisor Yaroslavsky watching over
4-year-old Hannah Friedman

BRIAN E.
KOEGLE
SCVBA President

Consequently, the SCVBA decided to focus on providing
these three “hard-to-find” credits to members (and non-
members for an increased fee) during regular monthly
membership meetings in 2010.

In February, the SCVBA welcomed Professor Robert
Barrett, who instructs a course on professional responsibility
at the University of West Los Angeles School of Law. Professor
Barrett’s presentation, “Avoiding the Bar’s Attention: A Quiet
Client is a Happy Client,” provided all attendees with one hour
of legal ethics credit.

In April, the SCVBA will be welcoming Stephanie Weiss
from Strategies for Success and ACTION Family Counseling
to present a one-hour presentation on “Substance Abuse in the
Workplace.” This event will satisfy the attendees’ entire three-
year obligation for substance abuse prevention credit, and
will take place at TPC Valencia (26550 Heritage View Lane,
Valencia) on April 15 beginning at 6:00 p.m.

Finally, in June, the SCVBA will be presenting a one-hour
seminar which will satisfy the required elimination of bias
credit. The speaker and event time have not yet been finalized,
but please check SCVBAs newly re-vamped website at www.
scvbar.org for more information as the event draws closer.

Bringing value to members is one of the primary focuses
for the SCVBA, and providing members with the opportunity
to obtain three hours of those difficult specialized credits is
one way the Santa Clarita Valley Bar Association is striving to
raise the bar in 2010! &

For more information, please visit www.scvbar.org.

L-R: VCLF President Steve Holzer,
Supervisor Yaroslavsky, Judge
Schuit and Robert Flagg
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Classifieds

ATTORNEY TO ATTORNEY
REFERRALS

APPEALS & TRIALS
$150/hour. I'm an experienced trial/appellate
attorney, Law Review. I'll handle your appeals,
trials or assist with litigation. Alan Goldberg
(818) 421-5328.

EMPLOYMENT LITIGATION
Sexual Harassment Discrimination, Wrongful
Termination, QuiTam/ Whistleblower, Overtime
Violations, etc. 25% Referral Fee paid to
attorneys per State Bar Rules. Law Offices of
Jill B. Shigut (818) 992-2930.

PERSONAL INJURY/WRONGFUL
TERMINATION

Handling all aspects of personal injury, products
liability, wrongful termination, sexual harassment,
discrimination and wage/hour violations. THE
FLAIG LAW FIRM pays 25-30% in referral fees.
Contact Donald W, Flaig, Esq. at (805) 418-1810
or dflaig@flaiglawfirm.com.

STATE BAR CERTIFIED WORKERS COMP
SPECIALIST
Over 30 years experience-quality practice. 20%
Referral fee paid to attorneys per State Bar rules.
Goodchild & Duffy, PLC. (818) 380-1600.

EXPERT

STATE BAR DEFENSE & PREVENTATIVE LAW
Former: State Bar Prosecutor; Judge Pro Tem.
Legal Malpractice Expert, Bd. Certified ABPLA &
ABA. BS, MBA, JD, CAOC, ASCDC, A.V. (818)
986-9890 Fmr. Chair SFBA Ethics, Litigation.
Phillip Feldman. www.LegalMalpracticeExperts.
com. StateBarDefense@aol.com.

PRACTICE FOR SALE

29-year San Fernando Valley Family Law
Fractlce huge client list; untapped potential

or post-judgment income. Owner retiring. Call
818) 891 6775 for details.

SPACE AVAILABLE

CANOGA PARK
Three separate first floor window office suites
available. Square footage from 625 to 1350,
monthly rent from $750 to $2,000. B-class
building with covered parking and security system.
Call Joanne at (818) 264-0610.

ENCINO
CPA firm with window offices available for
sublease. Call Michael at (818) 385-4999.

WOODLAND HILLS
Two 11'x14’ window offices available in terrific
penthouse suite on Ventura Blvd. Great views.
Receptionist, library, kitchen and conference
rooms. Call Jim (818) 716-7200, ext. 141.

Beautiful Building in WarnerCenter. Sublease
space in Woodland Hills. 500-1000 s.f.; 3
separate offices, plus open area. $2/s.f. New
build-out with new carpet and paint. Will
consider splitting between two tenants.
Please call Jane Plant at (818) 501-2833 for
information.
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Window office in newly built suite. Amenities
include internet and shared conference room.
Secretarial space and receptionist available. Some
referrals. Call Michelle or Julie (818) 884-9700.

SUPPORT SERVICES
NOTARY OF THE VALLEY
Traveling Notary Public. 24 hours-7 Days.
Attorneys’ Office » Clients’ Office * Homes
Hospitals ¢ Jails. David Kaplan (818) 902-3853
SEFVBA Assoc. Mbr. www.notaryofthevalley.com.

PROFESSIONAL MONITORED VISITATIONS
AND PARENTING COACHING

Family Care Monitoring Services ¢ 20 years

experience “offering a family friendly approach

to” high conflict custody situations * Member

of SVN e Hourly or extended visitations,

will travel » www.fcmonitoring.com

(818) 780-3730/(800) 526-5179.

CLASSIFIED ADVERTISING RATES

Price Per Issue

25 words Each
or less Additional
Word
SFVB
Member $40 $1.60

Non-Member  $80 $3.20

All classified ads must be submitted typed and
received by the first day of the month preceding
publication. Mail contract and first month payment
(downloadable from www.sfvb.org) to \-"alle{ Lawyer,
21250 Califa Street, Ste. 113, Woodland Hills,

91367 or fax to (818) 227-0499, Call Liz Post [cr
information on display advertising at (818) 227-0490,
ext. 101.

HAS YOUR CLIENT BEEN

BURNED BY A STOCKBROKER?

SECURITIES LAW
Claims Against Stockbrokers
Stock Market Losses Caused by:
Excessive Trading in Account
Unsuitable Investments
Misrepresentation Variable Annuities

LAW OFFICES OF
JONATHAN W. EVANS &
ASSOCIATES
33 YEARS IN PRACTICE
ARBITRATOR FOR SUPERIOR AND
MUNICIPAL COURT

NO RECOVERY - NO FEE

FREE INITIAL CONSULTATION

Call today for an appointment
(818) 982-1881 ¢ (800) 699-1881
(213) 626-1881
www.stocklaw.com

12711 Ventura Blvd., Suite 440
Studio City, CA 91604

Messenger &

Attorney Service

30th Year of Service to the
San Fernando Valley/Southern
California Legal Community

¢ Noon Gourt Run - same day filing
in all So. Cal. Courts

¢ Process Serving Per Your
Exact Specifications

e Last Minute Court Filings in
All Southern California Courts
Mobile Notary
RUSH SERVICE 24/7

(818) 774-9111 - (323) 851-7500
(310) 272-3002 - (80%) 777-7170
“We Don’t Promise Anything
We Can’t Deliver”

II-IaI
’-471

) >:. MESSENGEREATTORNEY SERVICE

Discounts to SFUBA Members

- EXPERT WITNESS -
CONSTRUCTION

41 YEARS
CONSTRUCTION EXPERIENCE

SPECIALTIES:

Lawsuit Preparation/Residential
Construction, Single and Multi-family,
Hillside Construction, Foundations,
Vibration Trespass, Concrete, Floors, Tile,
Stone, Retaining Walls, Waterproofing,
Water Damages, Roofing, Sheet Metal,
Carpentry/Rough Framing, Stairs,
Materials/Costs, Building Codes,
Construction Contracts.

CIVIL EXPERIENCE:
Construction defect cases for insurance
companies and attorneys since 1992

COOK

CONSTRUCTION COMPANY

STEPHEN M. COOK
California Contractors License B431852
MNevada Contractors License BO070588

Graduate study in Construction
L.A. Business College, 1972

Tel: 818-438-4535 fax: 818-595-0028

Email: sScook16121@aol.com

7131 Owensmouth Avenue, Canoga Park, CA 91303

www.sfvba.org



When Bankruptcy
May Be the Best Solution...

Choose an experienced & knowledgeable attorney who provides
personal & timely attention and recommends bankruptcy only when
it is the best solution.

Law Offices of Steven R. Fox
Bankruptcy & Related Matters

Debtor and Creditor Representation

Chapter 11 Reorganization 17835 Ventura Blvd., Suite 306
Bankruptcy Litigation Encino, CA 91316 Il (818) 774-3545
Developing and Rebuilding Companies SRFox@FoxLaw.com

Call Ron Senderov LM/ ﬁ
818.2292.9882 ¢

Tutoring & Test Prep Center

23945 Calabasas Road, Suite 205 ¢ Calabasas, CA 91302

qz/wutwn

Mathematics Science
Pre-Algebra AP Biology
Rlgebra |, I AP Physics
Geometry AP Chemistry
Math Analysis AP €nvironmental
Pre-Calculus Anatomy
f.’:.l, AP Statistics General Science
o ./ AP Calculus AB, BC
i Other
Testing €nglish
SAT Subject Test AP U.S. History
PSAT College €ssays
SAT Writing
ACT Literature

ISe€

www.myequation.net
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Calendar

Probate & Estate Planning Section
Pet Trust Law to Protect
Pets

APRIL 13

12:00 NOON

MONTEREY AT ENCINO RESTAURANT
ENCINO

Attorney Kenneth Kossoff will discuss this
issue of growing concern not only to pet
owners, but the attorneys who must
represent them.

MEMBERS NON-MEMBERS
$35 prepaid $45 prepaid
$45 at the door $55 at the door
1 MCLE HOUR

ADR Section
Practice Development
Tactics

APRIL 15

6:00 PM

SFVBA CONFERENCE ROOM
WOODLAND HILLS

This Section returns under the chairmanship
of Darryl Graver, who will discuss what
tactics you should use in ADR and how to

get the results you desire.

MEMBERS NON-MEMBERS
$30 prepaid $40 prepaid
$40 at the door $50 at the door
1 MCLE HOUR

Santa Clarita Valley Bar Association
Substance Abuse in the
Workplace

APRIL 15

6:00 PM

TOURNAMENT PLAYERS CLUB
VALENCIA

Stephanie Weiss from Strategies for Success
and ACTION Family Counseling gives a
one-hour presentation on “Substance Abuse
in the Workplace.” Please RSVP to rsvp@
scvbar.org.

MEMBERS

$40 prepaid
$50 at the door
1 MCLE HOUR PREVENTION OF
SUBSTANCE ABUSE

NON-MEMBERS
$50 prepaid

Intellectual Property, Entertainment
& Internet Law Section

Valuing Intellectual
Property

APRIL 16

12:00 NOON

SFVBA CONFERENCE ROOM
WOODLAND HILLS

Chris Hamilton of Arxis Financial will
discuss business valuation particularly in
regard to intellectual property. This seminar
should be of interest to anyone practicing
in the intellectual property, business law or
litigation arenas.

MEMBERS NON-MEMBERS
$30 prepaid $40 prepaid
$40 at the door $50 at the door
1 MCLE HOUR

Women Lawyers Section
Marketing Your Practice
on $1 a Day

APRIL 20

12:00 NOON

OLIVA RESTAURANT
SHERMAN OAKS

Lisa Miller will instruct the group on how to
best market your practice without breaking
the bank.

MEMBERS NON-MEMBERS
$30 prepaid $40 prepaid
$40 at the door $50 at the door

Criminal Law Section

APRIL 20

6:00 PM

UNCLE CHEN RESTAURANT
ENCINO

MEMBERS NON-MEMBERS
$35 prepaid $45 at the door
$45 at the door $55 at the door
1 MCLE HOUR

Workers’ Compensation Section
Internal Medicine:
Cause v. Risk

APRIL 21
12:00 NOON

MONTEREY AT ENCINO RESTAURANT

ENCINO

Dr. Arthur Lipper will discuss the elements
of internal medicine that are applicable to
workers’ compensation cases.

MEMBERS NON-MEMBERS
$35 prepaid $45 at the door
$45 at the door  $55 at the door
1 MCLE HOUR

Litigation Section

Navigating the Courts

APRIL 22

6:00 PM

SFVBA CONFERENCE ROOM
WOODLAND HILLS

Los Angeles Superior Court Administrator
Terri Johnson and Civil Division Manager
Rick Thrall will discuss defaults and how to
avoid getting your paperwork kicked back!

MEMBERS NON-MEMBERS
$35 prepaid $45 at the door
$45 at the door  $55 at the door
1 MCLE HOUR

Family Law Section

The Elkins Case: How Is

It Going to Change Your
Discovery and Evidentiary
Hearing

APRIL 26

5:30 PM

MONTEREY AT ENCINO RESTAURANT
ENCINO

One of the most watched cases by family law
attorneys, Commissioner Steff Padilla and
attorney Christine Gille of Goldberg & Gille
will discuss how the Elkins case is going to
impact your discovery and evidentiary hearings.

MEMBERS NON-MEMBERS
$45 prepaid $55 prepaid
$55 at the door $65 at the door
1 MCLE HOUR

Valley Community Legal
Foundation of the SFVBA
Annual Law Day Dinner

Building a Better Community Amidst

The Challenges of the 215t Century

Saturday, June 5, 2010
at 6:00 PM

CBS Studios, Studio City

Silent and Live Auction

The San Fernando Valley Bar Association is a State Bar of California MCLE approved provider. To register for an event listed on this
page, please contact Linda at (818) 227-0490, ext. 105 or events@sfvba.org.
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A Not-So-Subtle Reminder To The San Fernando Valley Bar Association Members:

You Have FREE AccessTo The Most Intuitive
Online Legal Research In The Country - Today.

———
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Log on to The San Fernando Valley Bar Association website at www.sfvba.org To activate your membership,

and gain access to Fastcase's comprehensive online legal library for free. simply click the Fastcase logo at

The San Fernando Valley Bar Association members can now save thousands of www.sfvba.org. For technical support,
dollars on legal research costs by using Fastcase. call 1-866-773-2782.

Fastcase Webinars

Approved for 1 Hour of MCLE

Come join our free webinar to learn more about your Fastcase member
benefit with the San Fernando Valley Bar Association! We will review some
of Fastcase's most popular features, demo the site live, and answer any
questions you might have about our services.

Friday, April 23, 2010 12:00 Noon — 1:00 PM PDT
(Register at https://www1.gotomeeting.com/register/495524920)

Wednesday, June 16, 2010 12:00 Noon — 1:00 PM PDT
(Register at https://www1.gotomeeting.com/register/315303329)

Monday, October 25, 2010 12:00 Noon — 1:00 PM PDT
(Register at https://www1.gotomeeting.com/register/994545769)

Fastcase is a member benefit of The San Fernando Valley Bar Association.

L
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Q@ QOO KRYCLER Phone: (818)995-1040

- FERVIN Fax: (818)995-4124
ooo_ ) _u TAUBMAN« 15303 Ventura Boulevard, Suite 1040
ooiou \NALHEIM Sherman Oaks, CA 91403

E-mail: INFO@KETW.COM

AN ACCOUNTANCY CORPORATION ..
Visit us @ www.KETW.COM

Litigation Support e Expert Witness

Forensic Accountants e Family Law Matters

Business Valuations e Loss of Earnings ¢ Damages

OFFICIAL SPONSORS OF THE
SAN FERNANDO VALLEY BAR ASSOCIATION

Member SEC Practice Section

American Institute of Certified Public Accountants

When you need more than just numbers...you can count on us...

Call Mike Krycler or Ken Walheim






