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President’s Message

Spirit of Liberty

VERY YEAR IN JULY WE
E celebrate the birth of our nation.

With picnics and fireworks,
barbecue and s'mores, we join in a
national holiday to recall the faith and
dedication of those who gave us the
liberty we enjoy today.

At this time, it seems fitting to
recall the words of one of the most
famous lawyers and
judicial officers in our
history, Learned Hand.
On May 21, 1944 in
Central Park, New York
City he gave a speech
entitled, “I am an
American Day.”

“We have gathered
here to affirm a faith,

a faith in a common
purpose, a common
conviction, a common
devotion. Some of us have
chosen America as the
land of our adoption; the

ROBERT F.
FLAGG
SFVBA President

W

it is not freedom to do as one likes. That

is the denial of liberty, and leads straight
to its overthrow. A society in which men
recognize no check upon their freedom
soon becomes a society where freedom is
the possession of only a savage few — as we
have learned to our sorrow.

What then is the spirit of liberty? I
cannot define it; I can only tell you my own
faith. This spirit of liberty

is the spirit which is not
too sure that it is right; the
spirit of liberty is the spirit
which seeks understand
the minds of other men
and women; the spirit of
liberty is the spirit which
weighs their interests
alongside its own without
bias; the spirit of liberty
remembers that not even
a sparrow falls to earth
unheeded; the spirit of
liberty is the spirit of Him
who, near two thousand

rest have come from those Learned Hand (1872-1962) years ago, taught mankind

who did the same. For

this reason we have some right to consider
ourselves the picked group, a group of those
who had the courage to break from the past
and brave the dangers and the loneliness
of a strange land. What was the object that
nerved us, or those who went before us, to
this choice? We sought liberty — freedom
from oppression, freedom from want,
freedom to be ourselves. This we then
sought; this we now believe that we are by
way of winning. What do we mean when
we say that first of all we seek liberty?

I often wonder whether we do not rest
our hopes too much upon constitutions,
upon laws and upon courts. These are
false hopes; believe me, these are false
hopes. Liberty lies in the hearts of men
and women; when it dies there, no
constitution, no law, no court can save it;
no constitution, no law, no court can even
do much to help it. While it lies there it
needs no constitution, no law, no court
to save it. And what is this liberty which
must lie in the hearts of men and women?
It is not the ruthless, the unbridled will;

www.sfvba.org

that lesson it has never
learned, but has quite never forgotten
— that there may be a kingdom where the
least shall be heard and considered side by
side with the greatest.

And now in that spirit, that spirit of an
America which has never been, and which
may never be — nay, which never will be
except as the conscience and courage of
Americans create it — yet in that spirit of
that America which lies hidden in some
form in the aspirations of us all; and the
spirit of that America for which our young
men [and women] are at this moment
fighting and dying; and that spirit of liberty
and of America I ask you to rise and with
me pledge our faith in the glorious destiny
of our beloved country.”

Liberty lies in the hearts of the
people. “While it lies there, it needs no
constitution, no law, no court to save it.”
May we never forget! &

Robert E Flagg can be contacted at
robert.flagg@farmersinsurance.com.

SFVBA Nominating
Committee Report

On May 17, 2010, The San Fernando
Valley Bar Association Nominating
Committee met and announced its
slate of candidates for the 2010-2011
Board of Trustees. After thoroughly
reviewing the participation and
experiences of the applicants, the
Committee nominated ten members
for six open trustee positions on

the Board.

The Committee unanimously
nominated current SFVBA Trustees
Natasha Dawood, Phillip Feldman,
Lisa Miller, Robert Silver, Anne
Thompson, Diane Trunk and John
Yates, and new candidates Gerald
Fogelman, Craig Forry and
Mark Shipow.

According to the SFVBA Bylaws,
although the nomination process
by the Committee has concluded,
members who are interested in having
their name added to the ballot can
do so by submitting an alternative
nomination to be a trustee or for any
officer position (except President
or President-Elect). Prospective
candidates must file a written
nomination that has been signed by
at least 20 active members of the
association. The nomination packet
must be filed with SFVBA’s secretary
Alan Sedley no later than July 25, 2010.

Ballots will be mailed to attorney
members the second week of August

and Election Day is September 10, 2010.

The new Board of Trustees will
be sworn in at the Installation Gala
on Saturday, October 2, 2010 at the
Warner Center Marriott.

The 2010-2011 Board of Trustees
Nominees are:
President: Seymour . Amster
(Automatic)

President-Elect:  Alan J. Sedley

Secretary: David Gurnick
Treasurer: Adam D.H. Grant
Trustees: Natasha N. Dawood

Phillip Feldman
Gerald L. Fogelman
Craig B. Forry

Lisa Miller

Mark S. Shipow
Robert Silver

Anne L. Thompson
Diane Trunk

John Yates
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Lawyers Professional Liability Insurance
Program Available to SFVBA Members

Wells Fargo Insurance Services in partnership with the San Fernando Valley Bar Association
offers an exclusive Lawyers Professional Liability insurance program for law firms of
1-10 attorneys.

Product Overview

Wells Fargo Insurance Services' Lawyers Professional Liability program protects you, your
lawyers, your employees, and your firm against damages and claims expenses which the
insured shall become legally obligated to pay because of claims arising out of any act, error or
omission of the insured in rendering or failing to render professional service for customer.*

Program Features

1-10 Attorney Law Firms (or larger) Spousal Coverage including
Competitive Pricing Bomgstie fartners
Limits of Liability $500,000 to $2,000,000

Optional Defense Costs in Addition to
the Limits of Liability

Increased Supplemental Payments Limits
(for court imposed arbitration hearings)

BI/PD Exclusion Amended
60 Days Post-Policy Reporting

Defendants Reimbursement Coverage

Title Agency Coverage No Threshold for New Attorneys

Severability Coverage as

Personal Injury Coverage Besiect Anplication

Full Prior Acts Coverage
- : Coverage Enhancement Endorsement
‘Deductible 5,000 minimum Designed Specifically for SFVBA Members

lease refer to the policy for actual coverage specifications

Terri Peckinpaugh
Vice President
818.464.9353

Wells Fargo Insurance Services
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From the Editor

For questions, comments or candid feedback regarding

Valley Lawyer or Bar Notes, please contact Angela

at (818) 227-0490, ext. 109 or via email at
angela@sfvba.org.

Summer greetings!

This July/August issue of Valley Lawyer
has articles on family law, criminal
law and business litigation. Definitely
check out our MCLE article on Horses
in Entertainment, Sports and the Law.
If you are interested in writing for our
magazine, please review the editorial
calendar on this page and contact me
with your proposed article idea.

Summer is indeed the season to
take a vacation or spend more time
with family and friends for the purpose
of nurturing and maintain healthy
relationships with our loved ones.
Similar to the Bar, our staff encourages
you to unite with your fellow members.
You should strive to not only maintain
current business relationships, but also
develop new ones.

This summer, we hope you network
more with your fellow SFVBA members
by attending an upcoming event that you
weren’t necessarily planning to attend.
To stay in the loop about our various
events, we encourage you to frequently
check out the Calendar of Events on our
website. Also, if you have an interest in
getting more involved with a Committee
or Section, please contact Linda Temkin,
Director of Education and Events, at
ext. 105.

For those of you looking to increase
your business and would like to have
potential clients referred to you by our
Attorney Referral Service, you should

ANGELA M.
HUTCHINSON
Editor

e

absolutely join our ARS. Or if you receive
calls from a potential client that you are
not able to help, please be sure to refer
them to our ARS and they may be able
to find a more suitable attorney to take
on the case. To renew or apply for ARS
membership, please contact Rosie Soto,
Director of Public Services, at ext. 104.
Lastly, I'd like to remind about the
success of our Mandatory Fee Arbitration
program. We encourage members to use
the Bar's MFA program as your preferred
fee arbitration program. If you would
like more information on our MFA
program or have an interest in becoming
either a lay or attorney arbitrator,
please contact Aileen Jimenez, Attorney
Referral Service and Member Services
Coordinator, at ext. 100.
Together, the Bar will thrive if our
members unite and take ownership
of their SFVBA membership. We
offer a plethora of member benefits
and resources for attorneys and legal
professionals to excel at their careers,
save money and give back to the
community. As leaders of the San
Fernando Valley with a vision
of bettering our society, united we
must stand. &

Have a serene summer!

AL

Angela M. Hutchinson

MONTH

ISSUE FOCUS/MCLE TOPIC

OCT International Law/Human Rights July 15
NOV Work and Balance/Workers” Compensation Aug 13
DEC Members in the News/Year-in-Review Sept 1

JAN Public Policy/Government Nov 15
FEB Criminal Law/Contract Negotiation Dec 15

*Submit completed articles or ideas via email. Word count for Feature Articles is 1,000-
2,000. MCLE Articles are 2,500-3,500 words including 20 True and False questions.

DUE DATE

www.sfvba.org

112 WAYS TO SUCCEED |
IN ANY NEGOTIATION ]
OR MEDIATION

SECRETS FROM A PROFESSIONAL MEDIATOR

STEVEN G. MEHTA

Steven G. Mehta is one of

California’s premier, award-

winning attorney mediators,
specializing in intensely-difficult
and emotionally-charged cases.

Steve’s book, 112 Ways to
Succeed in Any Negotiation or
Mediation, will turbo-charge your
negotiation skills regardless of
your experience.

To schedule your mediation
or order a copy of
Steve’s new book, call

661.284.1818

or check with your local bookseller,
preferred online retailer,
or online at:

www.112ways.com or
www.stevemehta.com
Locations in Los Angeles & Valencia

Mediations throughout California
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VALUE-ADDED DISPUTE RESOLUTION

James Albracht
(Ret.)

Alan Haber
(Ret.)

Thomas Schneider
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William Ginsburg,

Esq.

EFFECTIVE NEUTRALS.
EXCELLENT SERVICE.

Lucie Barron, President
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Century City, CA 90067
tel 310.201.0010
fax 310.201.0016

Armand Arabian
(Ret.)

Hon.

Joe Hilberman
(Ret.)

Eleanor Barr,
2

Leonard Levy,
Esg.

SEHVICES INC.
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Hon,
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Terry Shea, Manager
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tel 2 i
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Law Offices of
BARRY KURTZ

A Professional Corporation

Franchise Law First and Foremost

Focused on Franchise Law”

Certified Specialist, Franchise & Distribution Law
The State Bar of California Board of Legal Specialization

16000 Ventura Blvd. Suite 1000
Encino, California 91436-2730

bkurtz@barrykurtzpc.com
www.barrykurtzpc.com

T 818-728-9979
F 818-986-4474

Patti Kraakevik:
Licensed General

Certified Appraiser

25+ years experience f: \
32 8
in Real Estate Appraisals g =

¥

* Federal Estate Tax - Estate Tax Planning, including Gift Taxes
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* Business Valuations - Discount Analysis

Located in the Encino Law Center
15915 Ventura Boulevard, Suite 303
Encino, California 91436

Tel: 818.343.7802 » Fax: 310.831.6954
Also in San Pedro

Tel- 310.832.5211 » Fax: 310.831.6954
CA Lic. # AGO16568
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lawyers under California’s statutory scheme for State

Bar enforcement of unpaid fee arbitration awards
requiring a refund of attorney’s fees or costs to the client. The
State Bar Court will enroll an attorney on involuntary inactive
status (non-disciplinary administrative suspension) until the
award is paid. (Bus. & Prof. Code section 6203(d).)!

Demonstrating that a little knowledge is (often) a dangerous

thing, in the vast majority of unpaid fee arbitration awards
against lawyers which cross my desk, some lawyers make
grave procedural errors, thwarting their attempt to prevent
the arbitration award from becoming final. Let’s consider these
mistakes, for educational purposes, to be the result of bona
fide misunderstandings by those lawyers of post-fee arbitration
procedure.

S ERIOUS CONSEQUENCES AWAIT NONCOMPLAINT

“Losing” a Fee Arbitration Award is a Relative Term
Mandatory fee arbitration is designed to provide a neutral forum
for clients and attorneys to resolve their disputes over attorney’s
fees and costs outside of court in a more informal, speedier, and
less costly manner than litigation. Most fee arbitrations are either
binding by agreement of the parties or become binding by law
after the passage of 30 days from service of the award if neither
party has filed for a new trial. (Bus. & Prof. Code §6203(b).) For
the most part, the mandatory fee arbitration program successfully
resolves many attorney fee disputes without litigation.

Should a lawyer lose in fee arbitration, this could mean
several things: 1) the lawyer is awarded attorney’s fees, but less
than the amount claimed; 2) the lawyer keeps what has already
been paid, but is awarded no additional fees from the client; or
3) the lawyer must refund “unearned” fees (or costs or both) to
the client.

The lawyer will need to assess whether losing in fee
arbitration is something that he or she can live with, or whether
the potential gains of litigation to pursue the fee dispute
outweigh the risks presented. Some of the risks go beyond pure
financial considerations — airing a fee dispute against a client
will be of public record. Protecting one’s credibility with the
court and reputation in the local legal community are additional
factors to consider.

On occasion, parties initiate post-fee arbitration
litigation. Given the potential consequences facing lawyers for
nonpayment of a fee arbitration award, however nominal?,
careful attention should be paid to one’s post-fee arbitration
rights and responsibilities. Following mandatory fee arbitration,
either party can file an action for a trial de novo following non-
binding arbitration or a petition to vacate the award following
binding arbitration. For a trial de novo to proceed, the action
must at least be timely. For a petition to vacate, filing and service
must be both timely and based upon one or more of the limited
grounds required by statute.

www.sfvba.org

Proverbial Lessons
from a State Bar Suspender

By Jill A. Sperber

A Minefield for the Misguided
While many lawyers eventually pay a final and binding fee
arbitration award requiring a refund to the client, others don’t
or won't pay. When the State Bar steps in to enforce an unpaid
award that has become final and binding, some lawyers will try
to challenge the award, albeit belatedly or incorrectly.

Flawed challenges block enforcement of the award
only temporarily. Inevitably, they create more downsides for
the unsuccessful lawyer. Litigation encourages the client to
seek a judgment confirming the award (assuming it is made
within the four year statute of limitations. (C.C.P. §1288.) A
judgment confirming the award is often higher than the original
arbitration award: it may include prevailing party’ attorney fees
and costs, as well as post-award interest. The judgment amount
is what the State Bar enforces if it remains unpaid. (Bus. & Prof.
Code §6203(d).) Apart from State Bar enforcement, a judgment
confirming the award carries the same enforcement remedies
available to a civil judgment creditor. (C.C.P. §1287.)

How to Correctly Challenge a Fee Arbitration Award in Court
If an attorney is unhappy with a non-binding award, one must
walk the walk. There is no crying in fee arbitration. If attorney
wishes to reject a non-binding fee arbitration award, one must
do so something, and do so promptly. To prevent a non-binding
award from becoming binding, attorney must file an action
in court within 30 days of the date of service of the award.
Filing an action in small claims court is simple because Judicial
Council form SC-101 [Attorney Fee Dispute After Arbitration]
constitutes the action attached to form SC-100.

For claims in superior court, however, attorney must
file and serve an actual lawsuit, even if one is seeking only
declaratory relief (rejection of award but no money damages
are sought) and attach optional Judicial Council form ADR-
104[Rejection of Award and Request for Trial after Attorney-
Client Fee Arbitration.] If one waits past 30 days, the award
becomes binding by operation of law. (Bus. & Prof. Code
§6203(b).)

If attorney blows it, own it. There is no C.C.P. 473 relief
available for excusable error if attorney misses the 30th day

to file an action to reject a non-binding fee arbitration award.
Maynard v. Brandon (2005) 36 Cal.4th 364. If one misses the
deadline, don't try to cover up by filing something else, such as
a petition to vacate the award, unless one plans to prove one of
the limited grounds set forth in C.C.P. §1286.2.

An idle lawsuit is the devil’s workshop. After a lawsuit for a
new trial has been filed following non-binding fee arbitration to
prevent the award from becoming binding, the lawyer may fail
to prosecute or will voluntarily dismiss the action. The courts
have not looked kindly on such “mischievous lawyering.” They

JULY/AUGUST 2010 = Valley Lawyer 9
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WALZER& MELCHER

A LimMmiTeED L1aABILITY PARTNERSHIP

Exclusively Family Law

Walzer & Melcher LLP is dedicated to providing the highest level of representation in family
law matters. Walzer & Melcher serves its clients with a team of four lawyers and experienced
and caring support staff. The firm is known for its expertise in handling complex divorce cases
involving substantial estates and complex legal issues. The firm is experienced in interstate
and international matters. The firm places a strong emphasis on resolving contested cases by
seftlement, wherever possible. Where settlement cannot be achieved, the firm provides strong
and effective representation in litigation. The firm also drafts pre and post marital agreements.

Peter M. Walzer

Christopher C. Melcher  Leena S. Hingnikar Jennifer L. Musika

21700 Oxnard Street, Suite 2080, Woodland Hills, California 91367
Telephone (818) 591-3700 - Fax (818) 591-3774

www.walzermelcher.com

Sometimes numbers are
the only prints left behind.

Arxis ncial is a proven forensic accounting and litigation
specialist. We will examine the financial data and help you

ancial and

> “bottom line.” Arxis provides fin

valuation analysis needed to resolve a variety of legal disputes

from family court to civil, criminal, and probate courts. In many

u need to win.

cases our experts can help you reach a settlement. If trial or

arbitration is required we give you the support

Chris Hamilton, CPA, CFE, CVA

805.306.7890
www.arxisfinancial.com
chamilton @arxisgroup.com

FINANCIAL, INC

FRAUD ANALYSIS

BUSINESS VALUATION




will treat a voluntary or court ordered dismissal of a de novo
action as an effective repudiation of the initial request to reject
the award, resulting in a final and binding arbitration award.
Corell v. Law Firm of Fox and Fox (2005) 129 Cal. App.4th 531.

Deliver the goods. Attorneys will have a more leisurely 100 days
from service of the award to file and serve a petition to vacate.
(C.C.P. 81288) Judicial Council forms SC-101 in small claims
court and ADR -103[Petition after Attorney-Client Fee Dispute
Arbitration Award] in superior court are available.

Unlike a request for a trial, a petition to vacate an award
must be based on very limited grounds, such as arbitrator
corruption, fraud, or misconduct, substantial prejudice to the
party by failing to grant a continuance where good cause existed
to postpone the hearing or hear evidence material to the dispute,
or failure of the arbitrator to disqualify himself or herself when
required to do so. (C.C.P. §1286.2.) These narrow grounds are
generally difficult to prove, and deliberately so, since the courts
rarely second guess an arbitrators rulings.

Before filing a petition to vacate, Grasshopper, summon
one’s most Zen-like state and ask oneself: can one of the limited
grounds actually be demonstrated or is this angst really about
something else?

Look before one leaps. Determining which court has jurisdiction
after fee arbitration can be tricky. Depending on what attorneys
are seeking in terms of relief, one’ litigation may take place in a
court other than the one that has jurisdiction over the amount
of the award. When filing an action for a new trial after non-
binding fee arbitration, “the amount of money in controversy”
determines which court has jurisdiction. (Bus. & Prof. Code
§6204(c).)

For a petition to vacate, in contrast, “the amount of the
arbitration award” controls. (Bus. & Prof. Code §6203(b).)
Another nuance is that the former small claims court limit of
$5,000 still applies to post-fee arbitration litigation. (C.C.P.
§116.220(a)(4).) The statute was never amended to apply the
current $7,500 jurisdictional limit for claims by natural persons
to post-fee arbitration cases.

As in life, be wary of getting punked. Assess the financial risk
of not “prevailing” in court. Attorney could end up owing more
money than the fee arbitration award requires. In mandatory
fee arbitration, an award of prevailing party fees and costs is
prohibited, notwithstanding a pre-existing agreement between
the parties for same. (Bus. & Prof. Code 6203(a).) However, in
post-fee arbitration litigation, all bets are off.

The statutes specifically provide for a judicial award of
attorney’s fees and costs to the prevailing party. After a trial
de novo following non-binding arbitration, the party seeking
the trial is the prevailing party only if he or she “...obtains a
judgment more favorable than that provided by the arbitration
award.” (Bus. & Prof. Code § 6204(d).) For post-binding
arbitration, the party obtaining judgment confirming, correcting
or vacating the award is the prevailing party. (Bus. & Prof. Code
§6203(c).)

Attorney who fails to update his State Bar address of record
shalt not cast stones over lack of notice. The fee arbitration
programs’ rules of procedure providing for service require that
the lawyer will be served by mail at his or her address listed
with the official membership records of the State Bar. Before
basing a challenge on purported lack of notice of the arbitration
hearing or that attorney moved and never received the award,

ensure that one’ official State Bar membership address of record
was current at the time of service.

If the court determines that failure to appear for the
arbitration hearing was willful, attorney will not be entitled to
prevailing party attorney’s fees and costs even upon vacation of
the award. (Bus. & Prof. Code 86203(c).)

If attorney plays, they may need to pay. When a final and
binding award requires a refund of unearned fees and/or costs
to the client, the lawyer should promptly pay it. Attorney will
avoid formal enforcement proceedings by the State Bar and the
client. The value of a final resolution with a former client over a
fee dispute? Priceless. &

Jill A. Sperber is the Director of the State Bar’s
Office of Mandatory Fee Arbitration, providing
mandatory fee arbitration and enforcement of
award services, overseeing the state’s 44 local
bar association programs, and staffing the State
Bar’s Committee on Mandatory Fee Arbitration.
She can be reached at Jill.Sperber@calbar.ca.gov.

The San Fernando Valley Bar Association’s Mandatory Fee
Arbitration (MFA) Program provides cost-effective and timely
resolution of client-attorney and attorney-to-attorney fee
disputes. All MFA forms and documents are available at
www.sfvba.org.

L Alawyer may avoid State Bar enforcement of an unpaid arbitration award only by
showing either: 1) he or she is not personally responsible for repayment or 2) an inability
to pay the award, even in monthly installments. (Bus. & Prof. Code §6203(d)(2)(B).)

2The record for the smallest unpaid award resulting in the involuntary inactive enrollment
of an attorney by the State Bar is $387.

Judicate West congratulates Hon. Judith C. Chirlin
for her 24 years of distinguished service on the
Los Angeles Superior Court. We are privileged to

welcome her to our distinguished Panel of Neutrals

Judge Chirlin has handled Law & Motion,
Civil Trials, and MSC’s while on the
bench. As a litigator for over 10 years,
she practiced business and employment
litigation. Throughout the years she has
frequently traveled to several countries
for special programs designed to
educate students, lawyers, judges, and
governmental agencies.

Judge Chirlin has been the recipient of numerous awards by
various bar groups including “Trial Judge of the Year” by the Los
Angeles County Bar Association. Attorneys who have appeared
before her praise her courteous and respectful judicial demeanor,
intelligence, and fairness.
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ORKING WITH SENIOR

clients is a very rewarding

aspect of an estate planning
attorney. The wisdom and patience
shared by senior clients is never ending
and truly a gift to receive. However,
working with senior clients presents its
own set of challenges that do not appear
when working with young families.

As an example, a young couple
expecting their first or second child
does not yet have sibling rivalry issues
or parental restrictions for spendthrift
adults, nor is their son married to a lazy
moneygrubber, or their daughter married
to a no good gambler. Further, the young
couple is usually married for the first
time and does not yet have estate tax
issues. The planning is not tax driven, is
speculative with respect to children and
very simple in context to those who have
lived full lives.

Senior clients do not come to estate
planning attorneys with such a clean
slate. Often, attorneys have known their
senior clients for years and watched
their families grow up, get married, have
children, divorce, deaths, remarriages,
etc. Attorneys have guided these clients
through special needs planning, asset
protection planning, retirement planning
and tax planning at the death of the
first spouse.

Some of the most challenging
estate planning today is to work with a
client who might have the beginnings
of dementia, who may be brought in
by a new spouse, a child or a caretaker,
and who is not the self-confident, fully
aware client the attorney came to know
and worked with in the past. Instead,
attorneys are now seeing a person relying
on others, not always certain of what's
what, but who may still seem very
capable of discussing opinions, and who
knows where their income is coming
from and what assets are in existence.
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More challenging yet is the senior
client who is coming to an attorney for
the first time, whose estate plan was done
by another attorney, and they are coming
to a new attorney to make changes to
their estate plan. The relationships in this
clients life are a mystery to the new estate
planning attorney and it may be difficult
to distinguish from the prior documents
alone a pattern of intent, the dynamics of
the various relationships previously and
the dynamics of the relationships now.

Whether a senior client is a prior
client or a new client, it is important to
understand the factors that have driven
him or her to come in to the estate
planning attorney now. Did the client
come in on their own or has a new
spouse, child or caretaker scheduled the
appointment and brought the client in?

Exploring whether or not there has
been an incident that has triggered the
request for the meeting or a change to
the estate plan, or circumstances that
would warrant changes, such as a death,
a marriage or divorce, or grandchildren
needing assistance in college or to
purchase a home, or a proposed drastic
change in the distribution provisions for
one beneficiary, will assist the attorney in
determining whether or not the client is
acting as a result of a clear understanding
of the circumstances, or if the client is
being manipulated in some way by a
family member or others.

If the senior client will meet with
the attorney alone, it is possible to delve
into these questions and find out what is
going on and whether or not the client
understands their request and its affect,
and ultimately if he or she understands
the full consequences of his decision.

If, however, the client does not want
to meet with the attorney alone and
insists his or her new spouse or child or
caretaker is present in the meeting, the
attorney’s investigation is not so simple.

Advising
Senior Clients

BY KIRA S. MASTELLER

The attorney should control the
meeting and determine who is driving
the meeting (i.e., the client or the child
who brought him or her in). Ask to meet
with the client alone and proceed to ask
the client open questions, rather than
leading questions, so that the client has
to tell the attorney that the client owns a
house on Main Street, a rental property
on Park Avenue and a brokerage account
with his advisor. The attorney should not
put the client in a position to agree with
what the attorney tells the client he or
she owns.

In attempting to get a sense of
the client’s organization, memory and
thinking, the attorney can determine
whether or not the client is able to make
decisions with respect to their estate
plan, or whether a geriatric psychiatric
evaluation may be necessary. A client
who understands the reason he or
she is at the meeting and the extent
of their assets, or who scheduled the
appointment themselves and was merely
driven by someone else to the meeting, is
more likely acting of their own accord.

If the client has no idea why he
or she is meeting with their attorney,
particularly with a new attorney, or if
the client is resistant to speak with the
attorney alone, looks to their child or
caretaker for answers to questions, or is
unable to organize or clearly discuss their
planning, an exploration of the clients
present medical conditions or the drugs
he or she is taking may be appropriate
to find out if this is a temporary
condition, if there is a better time to
meet when the client is clearer, or if it is
necessary to obtain a geriatric psychiatric
evaluation to determine whether or
not the client can make financial and
planning decisions on their own behalf.
Often, there are conditions that are
very temporary with respect to capacity
matters, such as dehydration, where the
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client may be fine to discuss financial
matters two days later.

Incapacity and undue influence do
not have simple “bright line” tests that
enable an attorney to determine a client’s
capacity in a short interview. Often a
client has no idea that any influence is
being imposed upon them because the
family member or caretaker is kind,
caring and giving attention to the client,
and the client wants to be generous
in response to that attention. The fact
that the other family members are not
present may be brought up repeatedly
and the client may on their own come
to the realization that other children are
not helping and loving like his caretaker
child is. The client wants to keep the
caretaker child happy so he or she will
continue to receive attention from
that child.

A client may become exhausted by
continued discussions regarding how
much the new spouse does for the client
and how awful those ungrateful children
are who are not present to help them.
The client may “cave in” to creating a
change so he or she can have some peace
from a constant controversy.

The symptoms of dementia can be
very subtle and the inability to resist
influence may be the only symptom
evident (client is organized and memory
is good, no medications being taken), but
client wants to give all to the new spouse
with no regard to kids (as an example).

An aware advisor who takes the time
to investigate the client’ state of mind
and understanding of the circumstances
can assist the client in maintaining their
assets and their desired estate plan in
place by not making changes when the
client is not in a capacity position to do
so, or to refuse to create a change for a
client when the client does not appear
to be driving the requested change
in the first place. Recommending an
outside evaluation and explaining to
the client that if this change is what the
client wants, and the client is truly in
a clear position to make that change, a
geriatric evaluation will only add to the
enforceability of that change in the event
it is contested in the future. But, if the
client is not in a position to make the
change, the evaluation will be a deterrent
to a potentially unwanted change,
again protecting the client from
unwanted results that he or she could
not resist.

Professional advisors should
pay special attention to our senior
population, including our most brilliant
clients. We have seen the need to
monitor driver’s licenses so that seniors
have more stringent testing requirements
keeping them and others on the road
safe. We have seen that seniors are
constantly pursued for identity theft,
credit card fraud, construction fraud and
bait and switch scams which we need to
diligently be aware of and guard against
by staying in touch with and educating
seniors, asking questions and sending
them information to protect them.

Seniors are often victims of neglect,
financial abuse and physical abuse, from
family members, caretakers and strangers
(but most often family members). The
elderly sometimes neglect themselves,
and often the victim of their own
paranoia or delusions with respect to
circumstances that may affect their daily
care and needs as well as financial care,
such as their investing or estate planning.

Attorneys can assist senior clients
by meeting with them frequently to
review their estate plans, and potentially
staying in touch with the accountant and

financial advisor to create a “safety net”
in order to prevent or catch any problems
with family or caretakers. Taking the
steps to have a thorough investigation/
interview with a senior client when he
suddenly appears for changes, or if the
client is not acting when the attorney
has suggested to because of a change in
the law as an example, and potentially
requesting a psychiatric evaluation,

or an independent review, will help to
insure that the client will not implement
coerced changes or changes based upon
paranoia or delusional thinking.

An estate plan completed well in
advance of dementia is the greatest guard
against an unintended result in the midst
of the conditions that change when
one ages. &

Kira Masteller is a partner at Michelman
& Robinson’s Los Angeles
office and leads the
firm’s Estate Planning

& Trust Administration
Practice Group. She

can be reached at

(818) 783-5530 or
kmasteller@mrllp.com.
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T 1S NOT AN UNCOMMON
scenario for an attorney who does
not practice criminal law to face an
emergency communication from a client
who has committed or is being
investigated for a crime. The response a
particular attorney gives can sometimes
impact the client’s freedom and/or
criminal record at that moment, or down
the road in a future criminal prosecution.
There are potential responses that
can be given to a client in trouble and
the process surrounding a criminal
investigation and prosecution. It is not
meant to be all encompassing considering
the fact that the world of criminal
defense has endless twists and turns.
The less the client says when
confronted by the police, the more likely
he or she is not going to incriminate
themselves. There is a reason a person
has a right to remain silent when law
enforcement has them in custody and
begins asking questions that could illicit
incriminating responses. It is extremely
rare that someone being interviewed by
the police regarding their involvement in
a crime actually says something that will
help them.
If a person being questioned by the
police asserts their right to an attorney,
it is important to note that their silence
cannot be used as an omission of guilt
by the prosecution. This all-important
right to remain silent provides a very
effective safeguard for a person who is
savvy enough to not fall prey to the
temptation to talk and explain their story.
The United States Supreme Court
recently ruled, in a 7-2 decision, that
the police can ad lib a person’s Miranda
Rights. This gives the police further
flexibility in their ability to convince
a person to talk. This is not the first
erosion of the protections allegedly
afforded by Miranda. For example, upon
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By Ronald D. Hedding

contact with officers investigating a
criminal case, a person is typically told
that they have a right to have an attorney
present during questioning. However,

if someone is bold enough to ask for an
attorney, they are typically told that there
are no attorneys available at the police
station. In essence, the warning that tells
the suspect that they can have an attorney
present during questioning is deceptive.

Law enforcement has been specially
trained to convince a person to talk after
they are given their Miranda Rights.
There are no if, ands or buts about it.
Some of their tactics are lawful while
others are not. They of course never
mention their unlawful tactics in their
police reports, which the prosecutors
rely on to prosecute a person.

One lawful tactic is to immediately
start questioning someone after the last
Miranda right is read. One would think
that once the rights are read, the police
must ask the person if they would now
like to speak to them, but that’s not the
case! Most sophisticated officers simply
say, “Ok, now lets hear your side of the
story?”... or something to that effect.

A not so lawful tactic that is
employed is to undermine the Miranda
Rights before they are given which make
them meaningless. Real life general
tactics include:

1.The police discuss the subject

crime with the suspect following

the arrest on the car ride over to the

police station and convince the
suspect to give a full statement
pre-warnings or get them to confess
right before they interview them

at the police station and then give

the warnings and have the suspect

repeat their confession. Sometimes
they tell the suspect that they have
the whole incident captured on
video, which is not true, and they

AN

=

just want to know why they did it .

Once the client starts to talk, they
turn on the video tape, read them
their Miranda rights and take

the statement.

2. Uniformed officers indicate to the
suspect that the detective(s) will
Mirandize them and if they do
not answer their questions they
will go to prison for a long time.

It is not uncommon for a client’s
family to hire an attorney following their
loved one’s arrest. Typically, the attorney
will go to the police station to visit the
client and the officer at the front desk
will tell the attorney to have a seat and
he will let them know when they can go
back to see the client. While the attorney
waits, the desk officer will usually call
the detective(s) in charge of the case
and tell them that the attorney is there
to see the client. The detective(s) will
then go and interview the client before
the attorney, and attempt to acquire
incriminating statements before the
attorney can talk to the client and advise
their client not to answer any questions.

A well-respected jurist once said,
“The police are in the competitive
business of ferreting out crime.” This
quote was meant to justify his ruling
permitting certain questionable tactics
employed by the police in that particular
case. Many times law enforcement
officers treat their dealings with suspects
and attorneys as calculated business
transactions that they must win.

If an attorney tells a police officer
anything about the client, whom the
officer perceives as incriminating, don’t
be surprised if they repeat it in the report
that they later submit to the appropriate
prosecutorial agency. This has happened
when civil attorneys attempt to assist a
friend in an arena they did not
specialize in.

www.sfvba.org



So what should an attorney tell a
client that calls and says, “The police are
at my home with a search warrant and
they want to ask me some questions?” If
it is someone the attorney is interested
in assisting, tell them not to answer
any questions, request an attorney,
and cooperate with the police in the
search of the home. If the police have a
valid search warrant, they are going to
search regardless of whether consent is
given. The person whose home is being
searched does not have an obligation
to answer any questions that might
incriminate them.

There are a multitude of reasons why
a person being investigated for a crime
should not speak to law enforcement. A
simple conversation off topic can lead to
an admission that can later be used as the
key evidence to convict them at trial.

Many people under the pressure of
questioning feel compelled to talk to the
police. However, what ultimately ends up
happening is that the police will tactfully
confront them with some information
they have about the person’s involvement
in a crime. If the person then remains
quiet, their silence can be view as a tacit
admission of guilt. In other words, an
innocent person would have defended
themselves under similar circumstances
and denied that the information were true.

Often times the police already have
information before they start questioning
a particular person or the police are able
to gather additional information in future
investigative efforts that undermines the
suspect’s original version.

Most attorneys have great respect
and admiration for the law enforcement
officers that risk their lives every day to
protect citizens and keep streets safe. The
moral of this story is that if a client puts
an attorney on the spot regarding law
enforcement wanting to question them
about their involvement in a crime, tell
them to ask for an attorney and remain
quiet until they have talked to a seasoned
criminal defense attorney. &

Ronald D. Hedding, founder of the Hedding
Law Firm, specializes 1
in criminal defense

matters in both state

and federal jurisdictions.

He can be reached at
(818) 986-2092 or
heavyhitteresq@yahoo.com.
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performers entertain in

conjunction with their human
co-participants. The legal aspects of
representing horse owners and breeders
are diverse. The entertainment and
sports portion of the law parallels
applicable law in other sports. But there
is more.

In addition to intellectual property
issues, legal needs of horse business
people range from entity formation
to tax, tort liability issues, stable lien
foreclosures, land use issues and many
other various and sundry legal needs
arising in their unique contexts. There
are some important questions to address
on the issue of horses in entertainment.

H ORSES AS ATHLETES AND

Do Horses Have a Right of Publicity?
“A horse is a horse, of course of course,
and you cannot exploit a horse of course
unless of course, to stave off worse,

you agree to fill his owner’s purse.”

— attributed to the personal manager of
television actor “Mr. Ed.”

The late great intellectual property
scholar, Professor Melville B. Nimmer,
wrote that animals can have a Right of
Publicity. In his seminal essay, The Right
of Publicity, 19 Law & Contemporary
Problems 2003 (1953), Professor
Nimmer wrote: “[I]t is common
knowledge that animals often develop
important publicity values. Thus, it
is obvious that the use of the name
and portrait of the motion picture dog
Lassie in connection with dog food
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would constitute a valuable asset. Yet an
unauthorized use of this name could not
be prevented under the right of privacy
theory . . .

“The right of publicity must be
recognized as a property (not a personal)
right, and as such, capable of assighment
and subsequent enforcement by the
assignee. . . Moreover, since animals
may be endowed with publicity values,
the human owners of these non-human
entities should have a right of publicity
in such property . . . [emphasis added]
19 Law Contemp. Prob. 203, 210, 216
(1954)

The insightful observations of
Professor Nimmer were a significant
factor in the establishment of the
Right of Publicity as a recognized and
judicially protected intellectual property
right. His observations concerning
animals, and recognizing animals as
having a right of publicity exercisable by
its owner, are worthy of equal dignity.

An early leading case in this area
was Rogers v. Republic Productions, Inc.,
104 F2d Sup. 328 (S.D. Cal. 1952) rev'd
on other grounds 213 F2d 662 (9th Cir.
1954). In Rogers, supra, cowboy star
Roy Rogers sued Republic Productions
to stop Republics use of his name and
likeness for commercial purposes, and
also, to stop Republic from using the
name and likeness of his horse Trigger,
The District Court found as facts: “The
plaintiff is the sole and exclusive owner
of his name ‘Roy Rogers’ and his voice
and likeness and of the name and

By B. Paul Husband

likeness of his horse ‘Trigger’ for any
and all commercial advertising purposes
whatsoever, as said term ‘commercial
advertising purpose’ is defined in
Finding No. 13.

For more than thirteen years
plaintiff has continuously used a
horse named ‘Trigger’ in his various
professional appearances, as well as
certain ‘doubles’ for said horse which
doubles have been known as ‘Trigger’;
and the said name and horse ‘Trigger’
has been during said entire period and
now is associated in the public mind
exclusively with the plaintiff Roy Rogers.
For many years the said Trigger and
said doubles have been and they now
are owned, maintained and trained by
the plaintiff at his own sole cost and
expense. The rights of the respective
parties to the within action, as herein
determined, apply equally both to Roy
Rogers and to Trigger, and hereinafter
in these Findings, for convenience and
brevity, all references to the use of, or the
rights or obligations of the parties hereto
with respect to the use of, the name,
voice and likeness (or any thereof) of
plaintiff shall also be deemed to include
and apply equally to the name and
likeness (or either thereof) of plaintiff’s
horse Trigger. [emphasis added] 104 E
Supp. at 331, 332)

Some have argued that the Roy
Rogers case turned on contract rather
than Right of Publicity and therefore
does not stand for the proposition that
a Right of Publicity exists for a horse.



Nonetheless, the commercial value of
the name and likeness of a horse on the
same basis as those of a human actor
were recognized in that case.

In 1953, the year following Rogers
V. Republic, supra, the watershed case of
Haelen Laboratories, Inc. v. Topps Chewing
Gum, Inc., 202 E2d 866 (2d cir. 1953),
cert. den. 346 U.S. 816, was decided.
In Haelen Laboratories, Judge Jerome
Frank recognized the Right of Publicity
as a property right in addition to and
independent of a right of privacy which
he described as a “Right of Publicity.”

Professor J. Thomas McCarthy, in
his treatise The Rights of Publicity and
Privacy, acknowledges inclusion of
animals within the right of publicity,
although perhaps not enthusiastically
as follows: “Iwould . . . be willing to
tolerate a ‘slight stretching’ of the Right
of Publicity to include animals within
the scope of the right. But I would
tolerate what to me is twisting of the
basic policy only because it is probably
harmless. T doubt that it will open the
floodgates to a menagerie of plaintiffs.
It is hard to believe that Noah’s Ark
will empty out and a herd of animal
plaintiffs come snorting and barking
into the courts. I cannot believe that it
makes much practical difference whether
animals have a Right of Publicity.
Probably the only strong objections will
come from legal purists who are not pet
owners.”

Racetrack operators have utilized
contract language in stall applications,
race entry forms and stakes nomination
forms to assign to themselves the
rights to use a horse’s likeness, name
and appearance and to photograph,
video, film the horse for the purpose of
broadcasting or otherwise transmitting
the images and sounds of races, as
well as making and selling goods
bearing horses names and likeness. See
HEETER: Media and Publicity Rights in the
Equine Setting: The Owners’ Perspective,
University of Kentucky National Equine
Law Conference Syllabus 1995. These
rights, concerning which the racetrack
operators seek to extract a license from
owners, including rights which are
effectively rights of publicity.

But a horse’s right of publicity is
not without bounds. With respect to the
fine art, the First Amendment comes
into play. Certainly no owner should
be permitted to forbid a painting,

sculpture or even a photograph of a
horse as an expression of free speech.
Case law has recognized the priority of
First Amendment considerations over
the Right of Publicity. See, e.g., Hicks

v. Casablanca Records, 464 ESupp 426
(S.D.N.Y. 1978), where a biographical
book and movie about Agatha Christie
were held not to violate her Right of
Publicity. It should be noted that the
Hicks court did differentiate between
books or movies on one hand, and
posters, bubble gum cards and
merchandise of the other hand.

Is There a Horse Industry?

Horse racing and horse showing are
sports which are enjoyed all over the
world. Horse racing and showing also
constitute two of the branches of horse
industry. The economic effects in the
United States of the horse industry were
studied in 2005 by DeLoitte Consulting
for the American Horse Council. That
study revealed that the U.S. horse
industry provides 460,000 full-time
equivalent jobs in the U.S. economy.

That same study found that the
horse industry has a direct effect of $39
billion annually on the U.S. economy,
and a $102 billion annual impact when
the multiplier effect of spending by
horse industry suppliers and employees
is considered.

Olympic equestrian competition and
international equestrian competitions
such as the Alltech FEI World Equestrian
Games (“WEG”), which will take place
in Lexington, Kentucky September 25
— October 10, 2010, are popular with
television audiences and audiences
online as well as with live spectators
at the WEG site. In the case of the
WEG, immigration lawyers can rejoice;
60 countries have expressed interest
in sending competitors to the games
in Kentucky and as many as 800
competition horses are expected to
arrive from Europe, South America,
Australia, Asia and Africa. The equine
athletes will enter the United States and
go through quarantine procedures at
facilities in Ohio prior to being moved to
the Kentucky Horse Park, the site of the
competition. Tourism will be vigorously
stimulated.

Horse sports can be dangerous.
Riders and/or horses can be injured
in competition and spectators as well.
Thoughtful owners often seek a limited

liability vehicle for owning horses
involved in competition. The law
involved in equestrian sports includes a
lot of work related to entity formation.

What is the Form of the Enterprise?
Race horses and show horses are
owned by individuals, partnerships,
LLC5, corporations and trusts. Entity
formation, sales of interests in those
entities and dissolutions are involved in
the practice of equine law.

The ownership organizations
include “syndicates.” A “syndicate” is
not a specifically defined entity, but
merely refers to group ownership. A
stallion syndicate can be a general
partnership, a limited partnership,
an LLC or a corporation. It may or
may not be a “security” under the
definition of “security” set forth in SEC
v. WJ. Howey, (1946) 328 U.S. 293,
depending substantially on the degree of
management control and whether profits
are shared in common.

The most common legal complaint
made by horse owners, including
those with liability limiting ownership
business entities, is that they are being
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audited by the IRS and the examiners do
not understand the horse business.

They Tax Horses, Don’t They?
The tax issues most frequently faced by
horsemen in response to the IRS are:

1.Whether the horse business is
profit-motivated or is a hobby.

If the activity is found not to be
motivated primarily by profit,
then no deductions in excess of
income are allowed. See Internal
Revenue Code Section 183.

2. Whether the owners of a horse
business “materially participate”
in it, i.e., participate in the
business in a “regular, continuous
and substantial basis.” If not,
then the income or losses are
considered “passive” and in the
case of losses, made unusable as
an offset against “active” income in
that year, but rather are carried
forward until there is passive
income to offset the carried
forward losses, or until the owner
totally disposes his/her/its interest
in the activity in a fully taxable
transaction.

Taxable losses are frequently
incurred in early stages of a horse
business. See Engdahl v. Commissioner,
72 T.C. 659 (1979). But simply the
existence of taxable losses may not tell
the whole story.

Since horse businesses are
considered to be farming enterprises, the
cash method of accounting may be used.
In “cash method” accounting, expenses
can be deducted in the same year that
they are paid, instead of capitalized
and deducted later as depreciation
deductions. For example, under the cash
method, when Hilda Horsebreeder pays
stud fees and breeding expenses such as
board, veterinary care, and if applicable,
lease fees for a mare, Hilda will properly
deduct those expenses in the year they
are paid. The entire cost of creating a
foal (young horse of either sex) can be
deducted in the year prior to the year
that the foal is foaled (born).

If Hilda holds her homebred colt,
Gallopin’ Greatwon, for 24 months
or more for “sport, breeding or draft
purposes,” the gain achieved when she
sells or syndicates Gallopin’ Greatwon
is eligible to be taxed at long capital
gains rates. Tax savings, if the owner
is active in the business (i.e. materially
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participates — see discussion infra), will
be achieved at the taxpayer’s top ordinary
income rate. The most significant profits
can be taxable at lower capital gains
rates. The availability of tax savings at
ordinary income rates and taxation of
some profits at long term capital gains
rates presents favorable tax planning
opportunities.

What Does the Tax Man Say?
Rudolph Revagent, trusty IRS stalwart
says: “This is a hobby. No losses can be
deducted. But if it is not a hobby, then it
is a passive activity and the losses cannot
be used this year.”

If the primary motivation of the
business owner is actually, in good faith,
to make a profit, then the losses incurred
can be used to offset other income,
under the rule of Internal Revenue Code
§183 (the so-called “Hobby Loss Rule”)
subject to the application of the “Passive
Activity” rules of Internal Revenue Code
§4609.

The Passive Activity rules are a
concept enacted by Congress with the
purpose of ending “tax shelters.” Under
this concept, all income and expense
must go into one of three “baskets”:
active, passive and portfolio. With a
few exceptions, only active losses can
be used to offset active income; passive
losses can offset only passive income,
etc. Since most income from primary
occupations is “active” under the §469
paradigm, horse business owners want
to be considered “active” in their horse
businesses so that if they have losses
in the horse business they can be used
to offset income from their primary
occupations.

To be considered “active,” a person
must “materially participate” in their
horse business. “Material participation”
means to participate in a “regular,
continuous and substantial basis.”

What constitutes “regular, continuous
and substantial basis” is the subject of
thousands of pages of commentary and
seven safe harbor tests in the Treasury
Regulations. One of the “safe harbor”
tests specifies that 500 hours per year
must be spent operating the business,
and for married couples, time spent by
both spouses is aggregated.

What is a Boarding Stable Lien?

One of the most common service
businesses in the horse industry is the
boarding stable. Boarding stables need
written service contracts, and should also

use written releases and/or hold harmless
agreements. California is one of the

only three states in the U.S. that has not
enacted an equine liability limitation act.

The biggest legal problem
experienced by boarding stables is
nonpayment by customers, while their
expenses for feeding and providing
care for the customer’s horse continue.
California has a livestock service lien
law codified in Civil Code §3080 et seq.
which provides for a statutory security
interest, perfected by possession, in
customers’ horses. Civil Code 83080,
et seq also provides for specific judicial
procedures for foreclosure of the
statutory security interest.

Under the Civil Code §3080 et seq
statutory framework, a stable owner
must commence an action and obtain
either an interlocutory court order or a
judgment to enable them, as a “livestock
service provider” to use the statutory
term, to sell the horse, take the proceeds
of sale, and apply those proceeds first to
the costs of the sale and suit, including
attorney’s fees (which are recoverable
under the statute) and then apply the
remaining balance to the board bill.

Is This the End?

Equine law also includes general civil
litigation in a plethora of contexts. Many
of the actions involve purchases and
sales. Horses are considered “goods”
under the Uniform Commercial Code.
Equine law is similar to other parts of
entertainment law in that all substantive
areas of law may be involved in the
context of a specialized industry with its
own mores and folkways. &

B. Paul Husband practices equine law,
encompassing entity formation, tax
planning, tax controversies including
audits, administrative appeals and trials

in the U.S. Tax Court, and equine industry
civil litigation, as well as entertainment law
and tax law. He is co-author of Craigo &
Husband: Tax Planning for Horse Owners
and Breeders, published by University of
Kentucky School of Law in its Monograph
Series. Husband

is a Fellow of the
American College of
Equine Attorneys.
He can be reached
at (818) 955-8585
or paul.husband@
husbandlaw.com.
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MCLE Test No. 24

This self-study activity has been approved for Minimum Continuing Legal Education
(MCLE) credit by the San Fernando Valley Bar Association (SFVBA) in the amount

of 1 hour. SFVBA certifies that this activity conforms to the standards for approved
education activities prescribed by the rules and regulations of the State Bar of
California governing minimum continuing legal education.

1. In Rogers v. Republic Productions, the court
found the rights to the names and likeness
of Roy Rogers and Trigger to be equal.

True
False

2. The right of publicity will preempt a fine
artist from doing an oil painting of a
champion show horse.

True
False

3. Stallion syndicates are always securities,
subject to S.E.C. registration.
True
False

4. Horse activities that are motivated primarily
by profit are businesses for I.R.C. §183
purposes.

True
False

5. Gains on sales of horses held for sporting or
breeding purposes for 24 months or more
can be taxed at long term capital gains
rates.

True
False

6. Losses deducted from a horse business in
which the owner materially participates can
be used to offset active income.

True
False

7. ltis necessary to commence an action in a
court for a horse boarding business owner
to foreclose a livestock service lien under
Civil Code §3080 et seq.

True
False

8. A horse can be sold prior to entry of
judgment pursuant to the California
livestock service lien.

True
False

9. A horse can be sold to foreclose a California
livestock service lien ten days after
advertising the lien sale in a newspaper of
general circulation in the County in which
the horse is kept, regardless of whether an
action has been commenced.

True
False

10. The cost of paying stud fees and breeding-
related expenses are deductible in full when
paid by a horse breeding business.

True

False

www.sfvba.org

11.

A horse business in which the owner has
a good faith primary motive of making
a profit can deduct losses of the horse
operation.

True

False

. When applying the passive activity loss

rules of Internal Revenue Code §469,
time spent by a husband and wife in an
activity will be combined for purposes of
determining whether the “safe harbor” 500
hour test is met or not.

True

False

13. Horses are “goods” for purposes of the

20.

Uniform Commercial Code.
True
False

. California does not have an equine liability

limitation act.
True
False

. Limited liability companies are never

appropriate business forms for horse
businesses.

True

False

. When determining whether a stallion

syndicate is a security or not under the
Howey test, management control is
irrelevant.

True

False

. Participation in a horse business on

a regular continuous and substantial
basis will make an owner a “material
participant” for IRC §469 purposes.
True
False

. Publicity Rights of horses are owned by the

horse’s human owners.
True
False

. Farmers may use the cash method of

accounting.
True
False

Attorneys' fees are available by statute in
actions to foreclose livestock service liens
brought under Civil Code §3080.

True

False

- MICLE Answer Sheet No. 24

INSTRUCTIONS:

1. Accurately complete this form.

2. Study the MCLE article in this issue.

3. Answer the test questions by marking the
appropriate boxes below.

4. Mail this form and the $15 testing fee for SFVBA

members (or $25 for non-SFVBA members) to:

San Fernando Valley Bar Association
21250 Califa Street, Suite 113
Woodland Hills, CA 91367

METHOD OF PAYMENT:
3 Check or money order payable to “SFVBA"
O Please charge my credit card for

$

Credit Card Number

Exp. Date

Authorized Signature

5. Make a copy of this completed form for your
records.

6. Correct answers and a CLE certificate will be
mailed to you within 2 weeks. If you have any
questions, please contact our office at
(818) 227-0490, ext. 105.

Name

Law Firm/Organization

Address

City.

State/Zip

Email

Phone

State Bar No.

ANSWERS:
Mark your answers by checking the appropriate box.
Each question only has one answer.

1. Q True Q False
2. Q True Q False
3. Q True Q False
4, Q True Q False
5. Q True Q False
6. Q True Q False
7. Q True Q False
8. Q True Q False
9. Q True Q False
10. Q True Q False
1. Q True Q False
12. Q True Q False
13. Q True Q False
14. Q True Q False
15. Q True Q False
16. Q True Q False
17. Q True Q False
18. Q True Q False
19. Q True Q False
20. Q True Q False
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losses when a parent moves away. Yet, if both parents

work together, they can help soften the impact and
create healthy coping skills in their child, which will help the
child with the ability to adjust to life changes over a life time.

A CHILD CAN FACE A MULTIPLICITY OF

The Residential Parent

Even though there is no legal obligation to do so, it is the
residential parents responsibility to keep the non-residential
parent involved with the activities of the child’s daily

life: report cards, activities and encouraging the child to
communicate with the non-residential parent. It is up to the
residential parent to help the child not to feel abandoned.

It is important that the residential parent allow the child
the freedom to express feelings of sadness, anger, fear and
resentment, without “fueling the fire.” The child will miss a lot
of little things and will need a listening and sympathetic ear.

Although the residential parent may feel overwhelmed,
it is extremely important not to make the child feel guilty if
the child spends a holiday with the non-residential parent. It

> .

I VCLFE

| ]
VaLLEy COMMUNITY LEGAL
FouNDATION

of the San Fernando Valley Bar Association
Board of Directors is
Recruiting NEW Membership
for 2010-2011

Attorney members must certify that they are in good
standing with the State Bar of California.
Attendance at meetings is required.

Members agree not to miss 2 meetings or will be replaced.

Send resume by July 15 to:

Judge Michael Hoff (Retired)
President-Elect
Valley Community Legal Foundation of the SEVBA
21250 Califa Street, Ste. 113, Woodland Hills, CA 91367
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By Renee Leff, ].D., LMFT

is important to encourage and arrange visits with the non-
residential parent and to assure the child that the residential
parent has friends and activities that will keep him/her
occupied and happy while the child is away.

Non-Residential Parent
The parent who moves away must continually re-enforce that
the move has nothing to do with the child. He/she must be
able to listen to the child’s anger, sadness and fear without
being reactive. This parent must be able to contain the child
and reassure the child he/she is loved. This parent must agree
that the move hurts the child and express sorrow about that
and state that he/she will always stay in the childs life, be a
part of the childs life, and will love the child; even though the
parent will be far away, he or she will be thinking of the child.
The parent who is moving away must re-enforce the words
by initiating contact with the child. The non-residential parent
will often feel cut off from their child; it is up to both parents
to keep the connection strong. In order to prevent the child
from feelings of abandonment, the parent must:
* Call on a regular basis at a regular time so the child
can rely on it
Focus all his/her attention on the child during the call
Have regularly scheduled visits
Allow the child to contact him/her at unscheduled times
Have the child know the schedule
Let the child know he/she remembers the child
Create new traditions with the child to make up for
missing holidays
* Decrease the child’s possible resentment and jealousy
of the move away by minimizing conversation about
new house, family location and activities that are not
part of the childs life — and by focusing on the child’s
life and activities
» Have a set time and schedule that returns the missing
parent to the childs life.

Both Parents

Both parents must allow the child to grieve, in what ever

form it comes out, by acknowledging and accepting the

child’s feelings. If the child cannot contain feelings or acts out,
encourage outside help from a professional. The child may feel
guilty about expressing love of one parent to the other and
need a third party to feel safe with expression.

Both parents must be especially careful not to make
disparaging remarks about the other because the childs double
ring of protection is now especially thin. Each parent is in a
separate place. The child has only one of you in present time.

Although conflict that often comes from divorcing parents
may be reduced by a move away, the child has traded one set
of stressors for another — absence. Each parent must encourage
connection to the other, and each parent must help the child



with the contact and connection. The

child cannot be expected to do this alone.

Holidays and Birthdays

Even though the residential parent may
have the child most of the time, the
majority of that time is spent helping the
child with the activities of daily life. It is
important that the residential parent, as
well as the non-residential parent, get to
enjoy some “down time”, “holiday” time
also. The parents must work together

to create a fair schedule for all to enjoy
important holidays and birthdays. &

What the Child Needs

¢ To hear from both parents over and over
again that this move has nothing to do
with the child. It is not the child’s fault that
the parent is moving away.

e Permission from both parents to love
and miss the other.

e The ability to express feelings of anger,
sadness, and fear with a sympathetic ear.

e 7o hear over and over again, from both
parents, that the child is not being
abandoned, left behind, forgotten.

¢ The child needs to know who and how she
will be cared for in an emergency
if a parent is not available. Who to call?
Who will come take care of the child? The
child needs to know there is a secure back
up in an emergency.

e The child needs regular, consistent contact
with the move-away family to supply that
missing piece in the child’s life. Such
contact must be loving and interest in the
child and the child’s life.

e The child needs new flexible traditions to
celebrate holidays and birthdays with
the parent who is absent when they occur.
Additionally, the child needs contact with
the other parent on the exact date of the
holiday or birthday, also.

e The child needs to be clear about what
the schedule will be. Children feel safe
when there is a consistent structure and
routine in place for them. Elimination of the
unknown for children reduces their anxiety.

Renee Leff is an LMFT with a ].D. She has
offices in Woodland Hills and in Brentwood,
where she specializes in assisting divorcing
families through the
process of divorce-
related issues: parenting
plans, refusal of a child
to visit a parent, parent-
child re-unification.

She can be reached

at (818) 734-9602 or
lefforensic@yahoo.com.
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Placing Form Over Substance:

By Jonathan B. Cole, Michael McCarthy and Susan Baker

TTORNEYS HAVE DONE IT

dozens of times in their legal

career. They regularly sign off
on agreements, stipulations, orders
and settlements approving them “as
to form and content.” But what does
that mean? Is some sort of actionable
representation being made? And if so,
to whom? Some attorneys make it their
policy only to approve documents “as to
form,” possibly sensing the potential for
trouble by addressing the content of an
agreement. Others approve agreements
as to both form and content, presuming
their duties are limited to their clients.

The law lies somewhere in between.

On one side of the spectrum, an
attorney’s duty of care does not extend
to third parties with whom the client
may deal. (See, e.g., Nichols v. Keller
(1993) 15 Cal.App.4th 1672, 1684
[“An attorney’s duty to his or her client
depends on the existence of an attorney-
client relationship. If that relationship
does not exist, the fiduciary duty to a
client does not arise.”].) On the other
end, a lawyer communicating on behalf
of a client with a nonclient may not
knowingly make a false statement of
material fact to the nonclient. (See, e.g.,
Shafer v. Berger, Kahn, Shafton, Moss,

Figler, Simon & Gladstone (2003) 107 Cal.

App.4th 54 69)) Just like a layperson,

—
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if a lawyer speaks or volunteers
information, he is obligated to tell the
truth. (Cicone v. URS Corp. (1986) 183
Cal App.3d 194, 201, 211.)

But what constitutes a “statement”
or a ‘representation” In Gary A.
Freedman v. Mark Brutzkus, a case of first
impression in California, the Second
District Court of Appeal recently decided
that whatever else it may stand for, an
attorney’s approval of an agreement
between his or her client and a third
party “as to form and content” is not an
actionable representation of any kind to
the other party’s counsel.

Los Angeles attorney Gary A.
Freedman served as outside counsel
for Teddi of California, Inc. (Teddi),
an apparel manufacturer. Freedman
also provided legal services to Carol
Anderson, Inc (CAI). In June 2002,
Freedman allegedly brokered a deal
between his two clients whereby Teddi
would license the “Carol Anderson”
name and trademark. Freedman
contended that he told CAT’s agents
that he would withdraw if they
were uncomfortable with his joint
representation of CAI and Teddi in the
transaction, but no objection was raised.

Freedman allegedly continued to
represent both sides of the transaction
during negotiations over the next three

b

o SCHEDULE, CALL JUDICATE WEST B00.488.8805
: 818.884.8474
fa,r- 818.884.8388

months. The final agreement recited that
Freedman represented only the interests
of Teddi in the transaction with the
consent of CAI, and that all conflicts of
interest related to Freedman’s previous
representation were waived. The
agreement also contained an integration
clause that specified that no agreements,
statements, or promises between the
parties not contained in the agreement
were valid or binding. Attorney Mark
Brutzkus was retained to represent

CAI while the deal was documented.
The final signed agreement included a
signature block signed by Freedman and
Brutzkus, “Approved as to Form and
Content.”

A dispute later arose between
CATI and Teddi and CAI filed suit,
forcing Teddi into bankruptcy. CAI
then sued Freedman, claiming he had
represented CAI in the negotiations
leading up to the agreement and that
he had told CAI that Teddi had the
ability to pay the amount due under
the agreement. During the course of the
litigation Freedman deposed Brutzkus,
who testified after the attorney-client
privilege was waived that CAT had told
him that, during the negotiations, CAI
had relied on Freedman and their “long
standing professional relationship.” After
Freedman filed several motions seeking
dismissal of CAIs action, his malpractice
insurance carrier settled with CAI prior
to trial.

Freedman then sued Brutzkus
for fraud, alleging that by approving
the agreement “as to form and
content,” Brutzkus made an actionable
representation to Freedman — the
attorney for the other party — as to the
accuracy of the agreement.

It is settled that an attorney cannot
approve an agreement or give a legal
opinion on behalf of an opposing party.
(See, B.L.M. v. Sabo & Deitsch (1997)

55 Cal. App.4th 823, 839). To find
otherwise would upend the meaning of

www.sfvba.org



a common legal practice and potentially
interfere with the attorney’ absolute
duty of loyalty to their own clients. (See,
Fireman’s Fund Ins. Co. v. McDonald,
Hecht & Solberg (1994) 30 Cal.App.4th
1373, 1383-1384 [“Because of the
inherent character of the attorney-
client relationship, it has been jealously
guarded and restricted to only the
parties involved”].) Nonetheless, the
question of what the attorney’s approval
of an agreement “as to form and content”
means had never been addressed by a
California court.

The California Court of Appeal for
the Second District determined that the
only reasonable meaning to be given
to a recital that counsel approves the
agreement as to form and content is that
the attorney, in so stating, asserts that
he or she is the attorney for his or her
particular party, and that the document
is in the proper form and embodies the
deal that was made between the parties.
It is not an actionable representation to
the attorney for the opposing party.

The court stopped short of finding
that the recital is not a representation to
the opposing party; however, declining
to decide the unpresented question of
whether Freedmanss client would have
a cause of action against Brutzkus.
Although made in dicta, the court’s
warning sounds just as loudly: exercise
caution when communicating with the
opposing party in any
setting. Freedman is
a fraud action and is
factually unique, but
representations giving
rise to tort liability
may lurk in the most
unlikely of places. &

Jonathan B. Cole
specializes in defense
of professional liability
claims and is a founder
and the managing
partner of Nemecek &
Cole in Sherman Oaks.
Michael McCarthy

is a shareholder in

the firm’s professional
liability defense
practice. Susan S.
Baker is a junior
partner with the firm’s
appellate department.
The authors can be
reached at www.
nemecek-cole.com.
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New Members

The following members joined the SEFVBA in May 2010:

Alina Azizian

Neighborhood Legal Services of LA County
Glendale

(818) 291-1783

alinaazizian@nls-la.org

Sharlene Mae P. Bagon

Woodland Hills

(818)539-0120

sharlene bagon@gmail.com

Immigration and Naturalization

Susan S. Baker

Nemecek & Cole

Sherman Oaks

(818) 788-9500
shaker@nemecek-cole.com
Appellate

Serria T. Bisho

Waddell & Ree
Woodland Hills

(310) 977-6952
shishop@wradvisors.com
Associate Member

anette S. Bodenstein
emecek & Cole
Sherman Oaks
(818) 788-9500
ijodensLein@nemecek-cole.com
egal Malpractice

Holly M. Brett

Nemecek & Cole
Sherman Oaks

(818) 788-9500
hbrett@nemecek-cole.com
Professional Liability

Nick Campbell

Builders Law Group
Burbank

(818) 381-5716 201
nick@builderslawgroup.com
Construction Law

Edison A. Castro
BJLAW4U Inc.

Encino

(213) 435-9394
edisonfvlaw@gmaﬂ.com
Paralegal, Bankruptcy

Erika Diaz

Neighborhood Legal Services of LA County
Pacoima

(800) 433-6251

erikadiaz@nls-la.org

Rebecca Fisher
Nleighbf)rhood Legal Services of LA County
T

Glendale
(818) 291-1784
rebeccafisher@nls-la.org

oel Gluzman

emecek & Cole
Sherman Oaks
(818) 788-9500
kgluzman@nemecek—cole,com

usiness Litigation

Cassandra Goodman
Neighborhood Legal Services of LA County

El Monte
(626) 307-3657
cassandragoodman@nls-la.org

Matthew Hafey

Nemecek & Cole

Sherman Oaks

(818{) 788-9500
mhafey@nemecek-cole.com
Insurance Bad Faith

Constance Hsiao

Neighborhood Legal Services of LA County
El Monte

(626) 307-3649
constancehsiao@nls-la.org

D. Wayne Jeffries
Nemecek & Cole

Sherman Oaks

(818) 788-9500
wieffries@nemecek-cole.com
Litigation

Frances Ma

Nemecek & Cole

Sherman Oaks

?818 788-9500
a@nemecek-cole.com

Professional Liability

Michael McCarthy

Nemecek & Cole

Sherman Oaks

(818) 788-9500
mmccarthy@nemecek-cole.com
Professiondl Liability

Lucy H. Mekhael

Nemecek & Cole

Sherman Oaks

(818) 788-9500
Imekhael@nemecek-cole.com
Business Litigation

Jeffrey M. Morris

Law Offices of L. Rob Werner
Canyon Countrzy

(661) 252-902
puruse@hotmail.com
Criminal

Tiana Murillo

Neighborhood Legal Services of LA County

Pacoima
(818) 834-7557
tianamurillo@nls-la.org

Jennifer L. Nemecek

Nemecek & Cole

Sherman Oaks

(818) 788-9500

jnemecek@nemecek-cole.com
rofessional Liability

David B. Owen

Nemecek & Cole

Sherman Oaks

(818) 788-9500
dowen@nemecek-cole.com
Torts

Maria Palomares

Neighborhood Legal Services of LA County

Pacoima
(818) 492-5242
mariapalomares@nsl-la.org

Michael L. Poole

Law Offices of Michael L. Poole
Sherman Oaks

(818) 892-5000
mpoole@socal.rr.com
Bankruptcy

Peter Ramirez

Neighborhood Legal Services of LA County

Pacoima
peterramirez@nls-la.org

Fadi K. Rasheed
Gareeb Law Group
Woodland Hills

(818) 456-0970
frasheed@glglegal.com
Workers” Compensation

Jon D. Robinson

Nemecek & Cole

Sherman Oaks

(818) 788-9500

jrobinson@nemecek-cole.com
egal Malpractice

Kenneth J. Rose

The Rose Group, APLC

San Diego

(619) 822-1088 101

krose@msggroup
mployment

Labor and

Mark Schaeffer
Nemecek & Cole
Sherman Oaks
(818) 788-9500

us

mschaeffer@nemecek-cole.com
State Bar Certified Specialist: Appellate Law

Lisa Jean Schier

Sonoma Risk Insurance Agency

Los Angeles
(310) 713-3392

Ischier@sonomarisk.com

Associate Member

Robert S. Silver
Nemecek & Cole
Sherman Oaks
(818) 788-9500

rsilver@nemecek-

cole.com

Professional Liability

Claudia Stone
Nemecek & Cole
Sherman Oaks
(818) 788-9500

cstone@nemecek-

Civil Litigation

cole.com

Jay J. Tanenbaum

Encino
(818) 907-6600
Itig8r@aol.com

Criminal, Immigration and Naturalization

‘Wankanok Usaha

Pacoima

Neighborhood Legal Services of LA County

nuusaha@nls-la.org

Craig S. Weinstein

Nemecek & Cole
Sherman Oaks
(818) 788-9500

cweinstein@nemecek-cole.com
Professional Liability

El Mahdi Youn
Nemecek & Cole
Sherman Oaks
(818) 788-9500

eyoung@nemecek-cole.com
usiness Litigationn

ARCis

Scheduling
Cases Now!

In conjunction with the San Fernando Valley Bar
Association, ARC panelists are now available to resolve
disputes at the bar’s conveniently located offices:
21250 Califa Street - Suite 113
Woodland Hills, CA 91367
Call 1.800.347.4512 to schedule a case.

CENTURY CITY: 310.284.8224
DOWNTOWN : 213.623.0211
Amy Newman, President - Steven Davis, Esg., (EO

Complete profiles at www.arcdadr.com

Don’t let court delays slow you down. ARCis open

Hon. Armand Arabian
Hon. Herbert L. Ashby
Hon. Michael Berg
Hon. Aviva K. Bobb
Hon. Yvonne B. Burke
Hon. Jeffrey P. Castner
Hon. Roy B. Cazares
Hon. Eli Chernow
Hon. Steven Cohen

Hon. Lawrence W. Crispo

Hon. Daniel A. Curry
Hon. Bruce J. Einhorn

Hon. Warren L. Ettinger
Hon. Joyce Karlin Fahey
Hon. Michael J. Farrell
Hon. Robert Feinerman
Hon. Paul G. Flynn
Hon. Etta 0. Gillivan
Hon. Amold H. Gold

1

A TN/ YT

ALTERNATIVE RESOLUTION CENTERS®

Hon. Margaret M. Grignon
Hon. Gabriel Gutierrez
Hon. J. Gary Hastings
Hon. Michael R. Hoff

Hon. Richard C. Hubbell
Hon. John D. Jelletich

A LIMITED LIABILITY COMPANY

Hon. Burton S. Katz

Hon. Bernard C. Kaufman
Hon. Richard G. Kolostian
Hon. Charles C. Lee

Hon. Amold Levin

Hon. Robert H. London
Hon. David B. Moon, Jr.
Hon. Dion G. Morrow
Hon. Jack Newman

Hon. John W. Ouderkirk
Hon. Robert W. Parkin
Hon. Lise A. Pearlman
Hon. Alan S. Penkower
Hon. Victor H. Person
Hon. EugeneT. Porter
Hon. Raul A. Ramirez
Hon, Victor . Reichman
Hon. Robert L. Roberson, Jr.
Hon. Charles G.“Skip” Rubin
Hon. Joel Rudof

Hon. Philip Saeta

Hon. H. Lee Sarokin

Hon. Harvey A. Schneider
Hon. Robert A. Schnider
Hon. Anita Rae Shapiro
Hon. Bruce J. Sottile

Hon. Venetta Tassopulos

Hon. Gretchen W. Taylor
Hon. Ross G. Tharp

Hon. Mark A. Weiss

Hon. Leonard 5. Wolf
Hon. Arleigh Maddox Woods
Hon. Eric E. Younger
Lynn S. Bassis, Esq.
Michael A. Bell, Esq.
Edward M. Burgh, Esq.
Richard M. Coleman, Esg.
Nicholas DeWitt, Esq.
Charles I. Dolginer, Esq.
Katherine J. Edwards, Esq.
Man Factor I1l, Esq.
Kenneth A. Feingold, Esq.
Mark Fleischer, Esq.

Paul Fritz, Esq.

Daniel Garrie, Esq.

Brian D. Ghiglia, Esq.
Mitchell C. Green, Esq.
Jonathon Kaplan, Esq.
Laurel G. Kaufer, Esq.
Linda S. Klibanow, Esq.
Jeffrey S. Kramer, Esq.
Randy W. Kuluva, Esq.
Mark Loeterman, Esq.

and ready to resolve disputes on short notice.

Christine Masters, Esq.
William N. McMillan, IIl, Esq.
Everett F. Meiners, Esq.

John P. Miller, Esq.

William H. Newkirk, Esq.
Alfred W. Omansky, Esq.
JohnV. 0'Meara, Esq.
William A. Polkinghom, Esq.
Leonard H. Pomerantz, Esq.
Natt Portugal, Esq.

John K. Raleigh, Esq.
Kendall C. Reed, Esq.

Alan P. Ribakoff, Esq.

Alan Roper, ID

Ronald S. Rosen, Esq.
Deborah Rothman, Esq.
Todd B. Serota, Esq.

Jerold S. Sherman, Esq

Mark F. Sullivan, Esq.
William E. Thomson, Jr., Esq.
A. MarcoTurk, Esq.

Michael L. Wachtell, Esq.
Gordon R. Wallack, Esq.

Jack Weichman, Esq.

John D. Weiss, Esq.

www.sfvba.org
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A Not-So-Subtle Reminder To The San Fernando Valley Bar Association Members:

You Have FREE AccessTo The Most Intuitive
Online Legal Research In The Country - Today.

f&m e /‘}t" %‘ Uy‘:‘

o I \é& %

Log on to The San Fernando Valley Bar Association website at www.sfvba.org
and gain access to Fastcase's comprehensive online legal library for free.

The San Fernando Valley Bar Association members can now save thousands of
dollars on legal research costs by using Fastcase.

Fastcase Webinar

Approved for 1 Hour of MCLE

Come join our free webinar to learn more about your Fastcase member
benefit with the San Fernando Valley Bar Association! We will review some
of Fastcase's most popular features, demo the site live, and answer any
questions you might have about our services.

Monday, October 25, 2010 12:00 Noon — 1:00 PM PDT
(Register at https://www1.gotomeeting.com/register/994545769)

Fastcase is a member benefit of The San Fernando Valley Bar Association.

To activate your membership,

simply click the Fastcase logo at
www.sfvba.org. For technical support,
call 1-866-773-2782.
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Santa Clarita Valley
Bar Association

Upcoming Events and Programs

Bar Association has completed

its program schedule for 2010,
and would like to extend an invitation to
all SFVBA members to join us for one of
our upcoming events.

So far this year, the SCVBA has
proudly featured speakers and programs
which allowed members to earn those
“hard to find” live course credits in
ethics, elimination of bias and substance
abuse prevention. In the second half
of the year, the Bar will focus more on
its annual events, while continuing our
commitment to provide relevant, topical
and valuable CLE courses.

Please mark your calendars, and
RSVP to attend one or more of the
following:

T HE SANTA CLARITA VALLEY

July 15 - “Views from the Bench”

Los Angeles Superior Court Judges
Charles McCoy and Graciela Freixas
report on the current state of the court
system, trends and outlook for 2011.
The event begins at Noon at TPC
Valencia, located at 26550 Heritage View
Lane in Valencia. Cost of the event is $35
for members who register in advance
and $45 for non-members or those
without reservations. One hour of general
CLE credit will be provided to all attendees.

August 19 — Member Appreciation
Mixer

Come socialize with local attorneys,
learn more about your colleagues and
their practice areas, and enjoy a glass of
wine or beer on us! The event begins at
6:00 p.m. at Salt Creek Grille, 24415
Town Center Drive, #115 in Valencia.
There will be no cost for members and
$20 for non-members and guests.

September 16 — “Attorney Collection
Practices”

Presented by local attorney Bob
Weinberg, this event will focus on
minimizing your practice’s accounts
receivable, and increasing your firm’s
billing efficiency and helpful hints on
collecting from slow paying clients in a
difficult economy. The event begins at
Noon at TPC Valencia, located at 26550

www.sfvba.org

Heritage View Lane in Valencia. Cost
of the event is $35 for members who
register in advance and $45 for non-
members or those without reservations.
One hour of general CLE credit will be
provided to all attendees.

October 1 - Sixth Annual Law
Appreciation Day

As the SCVBA’s headline event, “Law
Day” will once again recognize those
individuals who have contributed to our
community by going above and beyond
the call of duty. This year will feature a
very special guest as the keynote speaker.
More details to follow. The event will
begin at 11:30 a.m. at the Hyatt-Regency
Valencia, located at 24500 Town Center
Drive in Valencia. An announcement

in the next Valley Lawyer will include
information regarding sponsorship

BRIAN E.
KOEGLE
SCVBA President

opportunities, individual ticket sales and
volunteer opportunities.

November 18 — Awards and
Installation Banquet

The year concludes with the annual
celebration recognizing our outgoing
board for their contributions, and
installing new leadership for 2011.
President-Elect Paulette Gharibian will
assume control of the organization, as
your author moves into the record books
(and arguably SCVBA lore) becoming
Immediate Past President. If you have an
interest in stepping up into a leadership
role with the SCVBA or would like more
information on how to become involved,
please contact Brian Koegle at bkoegle@
pooleshaffery.com. &

To RSVP for an event, please contact Katie
Norris at (661) 414-7123 or send an email

to rsvp@scvbar.org.

www.bdesignsolutions.com

contact@bdesignsolutions.com

b design solutions
STAND OUT FROM THE CROWD

business cards graphic design press kits
advertisments logos websites
mass mailers brochures vinyl banners
t-shirts invitations posters
stickers custom jobs one sheets

pens trade show kits newsletters

For all your design and printing needs

818-468-3768

Law Offices of Steven Peck is seeking Association
or referrals for:

Nursing Home Abuse & Neglect (Dehydration, Bedsores, Falls, Death)
Financial Abuse (Real Estate, Theft, Undue Influence)

Trust & Probate

Litigation (Will Contests, Trusts, Beneficiaries)

Catastrophic Injury (Brain, Spinal Cord, Aviation, Auto, etc.)

28 years experience
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Classifieds

ATTORNEY TO ATTORNEY
REFERRALS

APPEALS & TRIALS
$150/hour. I'm an experienced trial/appellate
attorney, Law Review. I'll handle your appeals,
trials or assist with litigation. Alan Goldberg
(818) 421-5328.

EMPLOYMENT LITIGATION
Sexual Harassment Discrimination, Wrongful
Termination, QuiTam/ Whistleblower, Overtime
Violations, etc. 25% Referral Fee paid to
attorneys per State Bar Rules. Law Offices of
Jill B. Shigut (818) 992-2930.

STATE BAR CERTIFIED WORKERS COMP
SPECIALIST
Over 30 years experience-quality practice. 20%
Referral fee paid to attorneys per State Bar rules.
Goodchild & Duffy, PLC. (818) 380-1600.

EXPERT

STATE BAR DEFENSE & PREVENTATIVE LAW
Former: State Bar Prosecutor; Judge Pro Tem.
Legal Malpractice Expert, Bd. Certified ABPLA &
ABA. BS, MBA, JD, CAOC, ASCDC, A.V. (818)
986-9890 Fmr. Chair SFBA Ethics, Litigation.
Phillip Feldman. www.LegalMalpracticeExperts.
com. StateBarDefense@aol.com.

PRACTICE FOR SALE

29-year San Fernando Valley Family Law MSG
practice; huge client list; untapped potential
for post-judgment income. Owner retiring. Call
(818) 891-6775 for details.

SPACE AVAILABLE

ENCINO
14’ x 12’ view office in law suite on Ventura
Boulevard in Wells Fargo building. Friendly
environment. Call Joan (818) 783-8830.

LANCASTER
Executive Suites. Prime location, includes private
office, receptionist, utilities, janitor, more. %2
off first month’ rent. From $525/mo. Also
suites form 850-3335 sf. (661) 945-0202 www.
lancastercommercialproperties.net

SHERMAN OAKS
14.5’ x 12" window office, Sherman Oaks.
Receptionist, kitchen and conference rooms.
Nearby secretarial space available. Call Eric or
Tom (818) 784-8700.

WOODLAND HILLS
Beautiful Class A Building in Warner Center.
Sublease space in Woodland Hills. 550 s.f.; 2
separate offices, plus open area. New build-
out with new carpet and paint. Will consider
splitting between two tenants. Please call Wanda
Parsons at (818) 501-2833 for information.

28 Valley Lawyer = JULY/AUGUST 2010

SUPPORT SERVICES
NOTARY OF THE VALLEY
Traveling Notary Public. 24 hours-7 Days.
Attorneys’ Office ¢ Clients’ Office » Homes
Hospitals ¢ Jails. David Kaplan (818) 902-3853
SFVBA Assoc. Mbr. www.notaryofthevalley.com.

PROFESSIONAL MONITORED VISITATIONS
AND PARENTING COACHING

Family Visitation Services * 20 years experience

“offering a family friendly approach to” high

conflict custody situations ¢ Member of SVN

» Hourly or extended visitations, will travel

* visitsbyllene@yahoo.com ¢ (818) 968-

8586/(800) 526-5179.

LITIGATION INSURANCE
BECAUSE YOU CAN BE RIGHT AND STILL
LOSE. Introducing Litigation Insurance.

Call Lisa Schier, Litigation Insurance Specialist,
(888) 388-7742 or visit SonomaRisk.com,
License #0G76377.

CLASSIFIED ADVERTISING RATES

Price Per Issue

25 words Each

or less Additional
SFVBA Word
Member $40 $1.60
Non-Member ~ $80 $3.20

All classified ads must be submitted typed and
received by the first day of the month preceding
publication. Mail contract and first month payment
(downloadable from www.sfvb.org) to Valley Lawyer,
21250 Califa Street, Ste. 113, Woodland Hills, CA
91367 or fax to (818) 227-0499.

— EXPERT WITNESS -

CONSTRUCTION

SPECIALTIES:

Lawsuit Preparation/Residential
Construction, Single and Multi-family,
Hillside Construction, Foundations,
Vibration Trespass, Concrete, Floors, Tile,
Stone, Retaining Walls, Waterproofing,
Water Damages, Roofing, Sheet Metal,
Carpentry/Rough Framing, Stairs,
Materials/Costs, Building Codes,
Construction Contracts.

CIVIL EXPERIENCE:
Construction defect cases for insurance
companies and attorneys since 1992

COOK

CONSTRUCTION COMPANY

STEPHEN M. COOK
California Contractors License B431852
Mevada Contractors License BO070588

Graduate study in Construction
L.A. Business College, 1972

Tel: 818-438-4535 rax: 818-595-0028

Email: scook16121@aol.com

7131 Owensmouth Avenue, Canoga Park, CA 91303

Messenger &

Attorney Service

30th Year of Service to the
San Fernando Valley/Southern
California Legal Community

¢ Noon Gourt Run - same day filing
in all So. Cal. Courts

* Process Serving Per Your
Exact Specifications

e Last Minute Court Filings in
All Southern California Gourts
Mohile Notary
RUSH SERVICE 24/7

(818) 774-9111 - (323) 851-7500
(310) 272-3002 - (805) 777-7170
“We Don’t Promise Anything
We Can’t Deliver”

\

-
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MESSENGEP&\ITIIRNEY SERVICE
Discounts to SFUBA Members

HAS YOUR CLIENT BEEN

BURNED BY A STOCKBROKER?

SECURITIES LAW
Claims Against Stockbrokers
Stock Market Losses Caused by:
Excessive Trading in Account
Unsuitable Investments
Misrepresentation Variable Annuities

LAW OFFICES OF
JONATHAN W. EVANS &
ASSOCIATES
33 YEARS IN PRACTICE
ARBITRATOR FOR SUPERIOR AND
MUNICIPAL COURT

NO RECOVERY —- NO FEE

FREE INITIAL CONSULTATION

Call today for an appointment
(818) 982-1881 ¢ (800) 699-1881
(213) 626-1881
www.stocklaw.com

12711 Ventura Blvd., Suite 440
Studio City, CA 91604

www.sfvba.org



SEYMOUR I. AMSTER

Attorney at Law

e Member of the SFVBA
Board of Trustees since 2002

e Experienced in handling
Appellate, Federal and State

Criminal Cases

* Certified Criminal Law Specialist,
Certified by the Board of Legal
Specialization of the State Bar
of California

14546 Hamlin Street, Suite 120
Van Nuys, CA 91411
(818) 375-4939 - Fax: (818) 781-8180
Attyamster@aol.com

RICHARD F. SPERLING, ESQ.

* Complex, contested, and
collaborative family law matters

¢ Mediations

* Member, Los Angeles Collaborative
Family Law Association

International Academy of Collaborative
Professionals

e Professor of Law:

Southern California Institute of Law
California State University, Northridge

Sperling & Associates
5743 Corsa Avenue, Suite 116

Westlake Village, CA 91362
(818) 991-0345 e sperlinglaw@hotmail.com

New Lawyers Section

Networking Mixer

JULY 28 - 6:30 PM
OLIVA RESTAURANT
SHERMAN OAKS

Financial adviser Serria Bishop of Waddell &
Reed will host this mixer.

FREE TO NEW LAWYER
SECTION MEMBERS

INCLUDES APPETIZERS AND
GLASS OF WINE!

RSVP to Linda at (818) 227-0490, ext. 105 or
events@sfvba.org.

You Can
Never
Start
Too
Early

WADDELL
SSAIEL]

Investing. With a plan.

Serria Bishop

Financial Advisor

21031 VENTURA BLVD.
SUITE 401

WOODLAND HILLS, CA 91364
818.712.9055 x109

sbishop@wradvisors.com
#0G36985

Waddell & Reed, Inc. (09/07) Member SIPC
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Calendar

SAVE THE DATE

San Fernando Valley
Bar Association

Annual Installation
Cala

Installation of 2010
SFVBA President

Seymour |. Amster
and
VCLF President

Michael R. Hoff

Saturday Night
October 2, 2010

Warner Center Marriott
6:00 PM

$95 Individual Tickets
$950 Table of Ten

Sponsorship and advertising
opportunities are available.
Call (818) 227-0490, ext. 105 for
further information.

All-Section Meeting
Marketing Your Practice Via
the Web

JULY 13
12:00 NOON

SFVBA CONFERENCE ROOM
WOODLAND HILLS

Due to the overwhelming response to the original
session held in May, Dave Hendricks, renowned
marketing specialist, returns to guide members
in getting the most out of the web. Space is
limited so RSVP as soon as possible.

FREE to SFVBA Members

Joint Meeting with CalCPAs

JULY 15

12:00 NOON

BRAEMAR COUNTRY CLUB
TARZANA

RSVP to Sandy.Benitez@calcpa.org or
(818) 546-3509.

MEMBERS NON-MEMBERS
$35 prepaid $45 prepaid
$45 at the door $55 at the door

1.5 MCLE HOUR 1.5 HOUR CPE

Santa Clarita Valley Bar Association
Views from the Bench

JULY 15

12:00 NOON

TOURNAMENT PLAYERS CLUB
VALENCIA

Los Angeles Superior Court Judges Charles
McCoy and Graciela Freixas report on the current
state of the court system, trends and outlook

for 2011.

MEMBERS NON-MEMBERS
$35 prepaid $45 prepaid
$45 at the door

1 MCLE HOUR

Litigation Section
Fraud Litigation

JULY 15

6:00 PM

SFVBA CONFERENCE ROOM
WOODLAND HILLS

Attorneys Barak Vaughn and Jason Cohen of
Vaughn Cohen will discuss best strategies and
practices.

MEMBERS NON-MEMBERS
$35 prepaid $45 prepaid
$45 at the door  $55 at the door
1 MCLE HOUR

New Lawyers Section
Networking Mixer

JULY 28

6:30 PM

OLIVA RESTAURANT
SHERMAN OAKS

Financial adviser Serria Bishop of Waddell & Reed
will host this mixer. Free Appetizers and glass of
wine!

FREE to New Lawyer Section
Members

Litigation Section
Voir Dire and Jury Selection

AUGUST 19

6:00 PM

SFVBA CONFERENCE ROOM
WOODLAND HILLS

Attorney John Rosenberg will address this critical
aspect of your case.

MEMBERS NON-MEMBERS

$35 prepaid $45 prepaid

$45 at the door $55 at the door

1 MCLE HOUR

Multicultural Bar Alliance of
Southern California

Annual Summer Networking Reception

August 19, 2010
6:00 PM to 9:00 PM

Taipan Restaurant
330 South Hope Street, Los Angeles

Join us as we celebrate diversity, encourage
participation in our bar associations and
honor those who have made outstanding

contributions to the legal profession.

INVITED GUEST SPEAKER
John A. Perez, Speaker of the
California Assembly

This event is free for members in good
standing of the San Fernando Valley Bar
Association and MCBA affiliates. Please RSVP
by August 15 to agolding@fragomen.com or
jbollinger@plljlaw.com.

Special thanks to the State Bar of California
Litigation Section for their support of this event.

The San Fernando Valley Bar Association is a State Bar of California MCLE approved provider. To register for an event listed on this
page, please contact Linda at (818) 227-0490, ext. 105 or events@sfvba.org.

30 Valley Lawyer = JULY/AUGUST 2010




VAN NUYS
LOCATION

14520 Sylvan Street
Van Nuys, CA 91411

SANTA
BARBARA
) LOCATION

411 E Canon Perdido, Ste 21
Santa Barbara, CA 93101

VENTURA
LOCATION

801 S Victoria Ave, Ste 306
Ventura, CA 93003

www.personalcourtreporters.com

Derional

Over the years, the
equipment has changed.

But not the
Dm/w service

Personal Court Reporters is a full-service court reporting,
video, and litigation support firm ready to serve you in
California and with affiliates in all 50 states. We provide
our clients with an effective combination of technology,
competitive pricing, and quality service for all your litigation
needs. A single phone call brings you our complete array of
litigation services. Document Depository in all 4 locations.

Personal Court Reporters offers conference facilities at
our locations in Van Nuys, Ventura, Santa Barbara and now
Los Angeles for depositions or hearings.

GRAND OPENING
OF WEST LOS ANGELES OFFICE

PCR announces
the opening of our
West Los Angeles
office, with four
conference rooms
and full document
depository.

11400 W. Olympic Blvd.
Suite 140
W. Los Angeles, CA 90064

Free
Validated
Parking

COURT REPORTERS

(800) 433-3767

11400 W. Olympic, Los Angeles, CA 90064

Suite formerly occupied by Paulson Court Reporting
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Q@ QOO KRYCLER Phone: (818)995-1040

- FERVIN Fax: (818)995-4124
ooo_ _ _u TAUBMAN« 15303 Ventura Boulevard, Suite 1040
ooiou \NALHEIM Sherman Oaks, CA 91403

E-mail: INFO@KETW.COM

AN ACCOUNTANCY CORPORATION ..
Visit us @ www.KETW.COM

Litigation Support e Expert Witness

Forensic Accountants e Family Law Matters

Business Valuations e Loss of Earnings ¢ Damages

OFFICIAL SPONSORS OF THE
SAN FERNANDO VALLEY BAR ASSOCIATION

Member SEC Practice Section

American Institute of Certified Public Accountants

When you need more than just numbers...you can count on us...

Call Mike Krycler or Ken Walheim






