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Landlords
Lease Office Space

369 Days
4 A Year.

Tenant Advocate H OW Ofte n d O yo U ?
EZE
[=]

For answers to these and other tenant questions,
call us today. You'll like the answers we have.

@@ You are one of our most valued business partners, and we will not hesitate to
refer you to anyone we come across that could use your services. If you had sent us a
customer service survey after our lease agreement was finalized, we’d have given you
a glowing review.2® —Marc Glantz, CPA, COO, Gish Seiden LLP

9
MAZTROW

COMMERCIAL, INC.

Tenant Representation & Advisory Real Estate Services
For large corporations to individual entrepreneurs

* Renewals ¢ Lease Audits * Acquisitions
* Expansions  * Exercise of Options * Dispositions
* Relocations  ® Leases & Subleases * Consultations

805.449.1945 * www.tenantadvisory.com
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President’s Message

Lessons of an Icon

of Apple’s Steve Jobs, expressions of laudatory praise and

recognition bombarded the media, and deservedly so. Above
all, Jobs was appropriately referred to as a great motivator and
innovator, and the greatest single visionary of our lifetime.

Some compare his vision and accomplishments to those
of Thomas Edison and Henry Ford. Perhaps his life was best
summed up by Steve Case, founder of AOL, who remarked:
“He started life with a number of challenges/obstacles. But he
rose above that to become an icon and a legend... He was the
most innovative entrepreneur of our generation. His legacy will
live on for the ages.”

On learning of Steve Jobs’ passing, I turned to YouTube
and his address to the Stanford University graduating class of
2005, hoping to connect his insightful words of that day to
the goals I and our Board of Trustees have set for this year. I
was not disappointed. Jobs spoke of passion, a term familiar to
me, and one that our Board heard me stress during our all-day
board retreat a few weeks ago.

In Job’s speech, he emphasized the invaluable role of
passion in everyday life, and how closely success is linked to
personal satisfaction: “You've got to find what you love. And
that is as true for your work as it is for your lovers. Your work
is going to fill a large part of your life, and the only way to
be truly satisfied is to do what you believe is great work. And
the only way to do great work is to love what you do. If you
haven't found it yet, keep looking. Don't settle. As with all
matters of the heart, you'll know when you find it. And, like
any great relationship, it just gets better and better as the years
roll on. So keep looking until you find it. Don't settle.”

“Don't settle.” Simple words, but a worthy lesson from a
gifted, successful man.

I have proposed that this year and going forward, the
San Fernando Valley Bar Association become a “must-have”
organization to our members, and a “must-need” organization
to residents and businesses of the Valley.

We can become “must-have” to our members by rolling
out new, innovative and relevant programs, sections and
committees that entice our members to become engaged and
involved, to participate, learn, and teach others. But no one
feels enthusiasm for a professional association, if they lack
challenges and passion in their work day-to-day. Hence, we
will roll out a Mentorship program, to help those attorneys,
new or experienced, who wish to find their passion in the
practice of law.

We will present a panel of Valley attorneys who love
their work. They will be ready to assist, advise and mentor
colleagues to help them find their calling and passion. We
will achieve this through casual conversations, over coffees
and lunches, in small and group settings, and in legal career
symposiums. Our mentors will be ready to share resources,
provide guidance, direct mentees to other specialty associations
and introduce them to recognized leaders in particular legal
specialties.

I N THE IMMEDIATE AFTERMATH OF THE PASSING

www.sfvba.org

ALAN J.
SEDLEY
SFVBA President

The goals of our program are best summed up by Jobs, as
he faced mortality: “Your time is limited, so don’t waste it living
someone else’s life. Don’t be trapped by dogma, which is living
with the results of other people’s thinking. Don't let the noise
of others’ opinions drown out your own inner voice. And most
important, have the courage to follow your heart and intuition.
They somehow already know what you truly want to become.
Everything else is secondary.”

We will become a “must-need” organization to our
community only when we successfully provide meaningful
programs and activities that seek to utilize our resources, both
legal and financial, to help the plight of those less fortunate
and in need of assistance. We have plans to roll out an
expanded Blanket the Homeless program that will include other
noteworthy organizations to create a stronger, joint effort. Our
Community Services Commission will seek to offer timely
legal advice to residents of neighborhoods facing foreclosure
or bankruptcy. Achieving these and other goals will provide
meaningfulness to the mission of our San Fernando Valley Bar
Association. &

Alan J. Sedley can be reached at Alan.Sedley@HPMedCenter.com.

OVER 60 YEARS OF EXPERIENCE

IMMIGRATION LAW

Green Cards, Work Permits, U.S. Citizenship

Law Offices of

Tasoff & Tasoff

(818) 788-8900

j-ourw[ea/ 1949

@ LexisNexis Mantindale Hubbell

Superlgjas | B Bes Lavyers | s @) oo

NOVEMBER 2011 = Valley Lawyer 5



ohouldn t your Lawyers Professional Liability
program be tailored as well?

fisk Narver Insurance.

Narver Insurance in partnership with the

San Fernando Valley Bar Association offers an
exclusive Lawyers Professional Liability Insurance
program for SFVBA members.

Program Features:

1-10 attorney law firms (or larger)
Competitive pricing

Limits of liability $100,000 to $5,000,000
Optional defense costs in addition to the
limits of liability

Defendants reimbursement coverage
Title agency coverage

Personal injury coverage

Full prior acts coverage - available
Deductible $0 minimum

Free Tail for retirement, death, or disability
No threshold for new attorneys
Coverage enhancement designed
specifically for SFVBA members

e o o o

* Please refer to the policy for actual coverage
specifications.

Narver Insurance

Terri Peckinpaugh

Vice President

(626) 943-2230
tpeckinpaugh@narver.com
WWw.narver.com

Narver Insurance is a supporter of the San Fernando Valley Bar Association.

N /\ | z \7/ E | z Los Angeles Office: 641 W. Las Tunas Drive, San Gabriel, CA 91776

an Die Dffice: i IVE i ie
N S URANLC San Diego Office 12526 High BIuff Drive, Suite 300, San Diego, CA 92130
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From the Executive
Director

ELIZABETH
POST
Executive Director

Membership,
Marketing &
More

Membership & Marketing Committee for the new Bar
year is to enhance our roster of member benefits providers
who offer discounts and quality service to our members.

Individual insurance services are critically important to
every member of the San Fernando Valley Bar Association. In
recent months, the M&M Commiittee interviewed a number
of insurance firms, and based upon a careful review of each
of their backgrounds, experience and the level of service they
provide, the Committee is pleased to announce that The
Matloff Company has been added as an approved SFVBA
member benefit provider.

Since 1979, Elliot Matloff and his staff have been
providing life, disability, long term care and health insurance
to attorneys, their firms and families. The Matloff Company
has a proven track record with trade associations and is the
approved member benefit provider for the Consumer Attorneys
Association of Los Angeles, Beverly Hills Bar Association and
the American Veterinary Medical Association. SFVBA members
can contact The Matloff Company directly at (800) 852-5970.

The M&M Committee has compiled a list of additional
money saving services it seeks to offer members, including;

* Court reporting

* Credit card processing

* Document management/shredding/storage/copying

e IT services

* Office supplies

* Payroll service

* Temporary staffing

O NE OF THE KEY GOALS OF THE SFVBA

The M&M Committee is currently soliciting proposals from
vendors to offer their services at a special discount to SFVBA
members. Can you recommend a service provider from the
list above? Do you patronize a business that you would like to
see offer discounts to you and your fellow Bar members? All
recommendations should be directed to me; proposals will be
evaluated by the Committee after November 30.

The full listing of member benefits can be found at
www.sfvba.org. &

Liz Post can be contacted at epost@sfvba.org or (818) 227-0490, ext. 101.

There is no better way to ensure that your organization continues to
thrive and provide the benefits that you want than to be a part of the
SFVBA Membership & Marketing Committee. Under the active and
astute leadership of Chair Robert Flagg, M&M has helped increase
our membership and provide excellent benefits for our members.
Mark Shipow is taking over as Chair and needs your participation to
continue the tradition of M&M’s service to our organization. Meetings
are the first Thursday of each month at 6:00 p.m. at the SFVBA office.
Free M&M's® candy to all attendees—so join us!

www.sfvba.org

ARC congratulates
HON. MICHAEL

R. HOFF
on his installation
as President of the
Valley Community
Legal Foundation.

o | .
p .

A former San Fernando Valley
Bar Association Judge of the Year,
Judge Michael R. Hoff receives
unanimous praise as a “superb
judge” with an “outstanding
temperament” who is “very fair”
and has “excellent knowledge
of the law.” He has been a very
successful ARC neutral because
he is trusted by all parties and is
quick to find the middle ground.

Additional panelists at A TN h@

www.arc4adr.com
CENTURY CITY - 310.284.8224 -L s I ‘\
DOWNTOWN - 213.623.0211

ALTERNATIVE RESOLUTION CENTERS®
A LIMITED LIABILITY COMPANY

Amy Newman, President
Steven Davis, Esq., CEO

NOVEMBER 2011 = Valley Lawyer
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IS
YOUR
WEALTH

Could you benefit from a wealth specialist who understands the legal landscape?
Our Legal Specialty Group is dedicated to advising law firms, partners and associates.

Matthew Benson, Regional Director, 818-316-3163 |, Unlon Bank

The Private Bank

Membler o 3 & \ [T ki j ' [ al ) R L LYAr.:
. EDIC @.zp.ll.llJnlontyk,N.A. | AYIAN : ¢ . oAl _.unlonbank.com/plflvatel.‘ !
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ATTORNEYS)

GETIGONNEGIED!

By Irma Mejia

The San Fernando Valley Bar Association is committed to
engaging its members via social media, as well as offering
online networking tools and social media workshops to help
its members market themselves and their practice.

Connect with SFVBA on Facebook and Twitter!

HOSE WHO HAVE

been involved with social

media may be aware of

major changes to the most

popular social networks.
These changes may be frustrating for
novices trying to navigate friend lists,
circles and confusing privacy settings.
For those who have been hesitant to
get involved, announcements about
timelines, news feeds, hangouts and
+1s have probably intensified that
reluctance. Frustration is not limited to
budding social media enthusiasts. These
changes are annoying for some of the
most avid social media users.

Previous major changes to social
networks have always sparked an outcry.
Protest groups formed on Facebook a
few years ago when the social network
first introduced the news feed and when
it announced that it would open the
network to non-college or high school
affiliated individuals. But the mass
exodus of users never occurred. Users
adjusted and eventually embraced those
changes. The same will probably occur
with the current ones. These changes
should not keep anyone from getting
involved with social media. There is not
a better time to get involved than now.

For those who are still uneasy
about using social media or for those
who need some help with the new
changes, the SFVBA will be hosting a
free workshop for its members. The
workshop will provide a basic overview
of the major social networks, their
features and privacy settings and the
benefits they can provide to attorneys.
Novices are especially welcome.
Participants are encouraged to bring
laptops or tablet computers.

www.sfvba.org

Social Media for a Cause

Thanks to social media, the way
individuals interact with one another
is continually evolving. The SFVBA
understands that its members are
connecting with one another and the

1

The SFVBA will donate $1 to
Blanketthe Homeless for every
new Facebook fan or Twitter
follower it gains in November.”

public in a very different way than
previous generations. In an effort to be
more accessible to its members and the
public, the Bar has become much more
active in social media over the past few
months.

The SFVBA can be found on

Facebook, Twitter, LinkedIn, even Yelp.

Its public pages are a great way to stay
up-to-date with the Bar’s events and
news and a great way to get in touch

with fellow members. In the few months
that the Bar’s pages have been public,
they've garnered a number of fans.

This month, the SFVBA will couple
its members’ affinity for social media
with the Bar’s charitable cause, Blanket
the Homeless. Every winter, Blanket the
Homeless donates thousands of blankets
to local shelters. For the month of
November, the SFVBA will donate $1
to Blanket the Homeless for every new
Facebook fan or Twitter follower it gains,
with a maximum donation of $1,000.
Get on board with the cause! Like us on
Facebook! Follow us on Twitter! &

Irma Mejia is the Member Services
Coordinator at the SFVBA. She is the first
point of contact for many of the Bar’s
members. Mejia also —
administers the Mandatory
Fee Arbitration Program
and manages the Bar’s
social media efforts. She
can be reached at (818)
227-0490, ext 110 or
irma@sfvba.org.

NEED HELP ON APPEALS? WRITS?

y- Unlike expensive "boutique" appellate firms, our appellate department provides

_ skilled representation at reasonable rates. We have extensive experience in both trial

‘ and appellate courts, which enables us to better evaluate your case and maximize your
chances of success on appeal. Referral fees available!!

Mark S. Gottlieb
appe W

WASSERMAN COMDEN

CASSELMAN&ESENSTEN

\ Limited Liability

Tarzana | Alhambra | Oxnard | Beijing | Shanghai | Tel Aviv | www.wecelaw.com
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94 Year OIld Sophie Schwartz
Raped in Nursing Home

Case Referred to Owen,
Patterson & Owen

5 Week Jury Trial
$350,000 Costs Invested
$250,000 Offer

$12.5 Million Jury Verdict
Verdict Paid

1/3 Referral Fee Paid

“Call me directly to discuss any personal
injury cases which you are interested in
referring to our firm. My personal number
is 661-254-9798"

10 Valley Lawyer = NOVEMBER 2011




DearCounsel |

Managing Client Expectations

The SFVBA established the Client Communications Committee to address the number one reason for client
discontent—need for better communication—and reduce negative contacts with the State Bar. The Committee,

a volunteer group of a dozen veteran practitioners in wide-ranging fields of law, answers written questions from
attorney members regarding problems they observed or dealt with that may have been avoided by better attorney-
client communication. Responses are published anonymously in Valley Lawyer.

Q = My business clients who I'm defending in civil

" litigation insist on participating in all decisions.
They’re convinced our defense is “dead bang” and think
my straight hourly fees are outrageous and call my office
daily. Are they unreasonable, or what?

« We'll try to squeeze in responses to all of your

® inquiries in future publications. For now, we’ll do
our best to deal with your first, critical point — client’s
participation in all decisions.

Clients often have their own preferences so the burden
shifts to counsel to sufficiently and efficiently communicate
with the client to realistically manage expectations. Clients
who have owned and operated their own business for years
know that the advocate who brings “law” to the party, will
never know what they know about their business. Counsel
needs to explain to them that rules, precedents, procedure
and practice are not always “black or white” but rather are
tools used by the court and counsel to achieve a result.

When it comes to anyone’s expectations, “reasonable-
ness” is always a factual determination. That’s why judges
can’t make the call in jury trials. Client participation in some
circumstances may seriously handicap their attorney’s ability
to effectively advocate for them while in other circumstances
may even be mandatory. Counsel needs to convince the
client that both always have a common goal.

American Bar Association’s Rule 1.2, “Allocation of
Authority” Comment [1], reminds us that clients have “the
ultimate authority to determine the purposes to be served by
legal representation within the limits imposed by law and the
lawyer’s professional obligations.” There’s a wide gap between
what (the end goals) and how (the means of attempting
to achieve them). Clients facing civil defense may instruct
counsel to give no quarter to their adversary.

In that situation, attorneys should remind clients
that the Los Angeles County Superior Court has rules for
“Litigation Conduct” and Rule 7.12 (a) (3) commands: “A
lawyer should advise clients against the strategy of granting
no time extensions for the sake of appearing ‘tough™; (b)

(3) states: “Papers should not be served in order to take
advantage of an opponent’s known absence from the office
or at a time or in a manner designed to inconvenience

an adversary, such as late on Friday afternoon or the day
preceding a secular or religious holiday.” Other aspects of
the Rules prohibit disparagement and mandate civility. Many
courts have similar rules. Clients need to know that TV/
movie lawyers can do things real lawyers can seldom do.

It’s obvious that a lawyer making evidentiary objections
in the middle of a jury trial cant consult with her client on

its pros and cons. That’s easy to explain to a client, even if
the client went to law school. It may be harder for a client
to appreciate that even though a client’s friend is very
empathetic to the client’s situation, the person may make a
terrible witness or bring along baggage that the trial lawyers
believes will harm the client’s case.

Still, it’s the trial lawyer’s job to explain such things to
their clients before it becomes “an issue.” It’s important that
early on counsel impresses upon the client that she/he is
working as diligently as possible to reach the client’s desired
outcome. &

Written questions may be submitted to epost@sfvba.org or
SFVBA Client Communications Committee, 21250 Califa Street,
Ste. 113, Woodland Hills, CA 91367. The opinions of the Client
Communications Committee are those of its members and not
those of the Association.

Law Offices of
BARRY KURTZ
A Professional Corporation

Franchise Law First and Foremost

. : s s
FOCUSed Oon rrancnise L.aw

Certified Specialist, Franchise & Distribution Law

I'he State Bar of California Board of Legal Specialization
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A Constitution Violation?

By Alan Barlow

at public meetings violates the U.S. Constitution. A

couple of recent decisions in the circuits addressing
prayer at meetings of public bodies — one a school board
and the other a county board of commissioners — prove that
Establishment Clause jurisprudence is alive and well and
still open to legal argument and judicial interpretation.
While the controlling precedents go back for decades, this
area continues to be a fruitful ground for litigation in the
federal courts.

T WO FEDERAL CIRCUITS HOLD THAT PRAYER

Legal Background

The legal background for analyzing prayer at public meetings

rests on two lines of precedent.

Marsh v. Chambers: Opening Legislative Sessions with Prayer is
Constitutional
In 1983, the U.S. Supreme Court held that it was not a
violation of the Establishment Clause for a state legislature
to open its daily sessions with a prayer led by a chaplain
paid for by the state (Marsh v. Chambers (1983) 463 U.S.
783). The court based its reasoning on the long practice of
legislative prayer in this country, dating back to colonial
times and including the Continental Congress and the first
U.S. Congress. The historical context was used to elucidate
the intent of the founders, who according to the Court, must
not have thought that opening prayers by paid legislative
chaplains violated the Establishment Clause.

Although a policy of opening legislative meetings
with prayer in and of itself was not held to violate the
Constitution, the Court closely examined the actual practice
in the case at bar. While the prayer was upheld, it appears
at least as dicta that the prayer must be nonsectarian and
may not be used “to proselytize or advance any one, or to
disparage any other, faith or belief.” Marsh at 794-95.

Criticism of Marsh’s historical approach came from the
Court just a few years later in Edwards v. Aguillard (1987)
482 US 578, a landmark case striking down a Louisiana law
regarding the teaching of creationism in public schools. In
a footnote to the case, Justice Brennan—who dissented in
Marsh and wrote for the majority in Edwards—stated that
“Such a historical approach is not useful in determining the
proper roles of church and state in public schools, since free
public education was virtually nonexistent at the time the
Constitution was adopted.” (Edwards, supra, at 640, fn. 4).
This footnote also noted that Marsh was the only decision
since 1971 to depart from the Supreme Court’s established
approach in analyzing Establishment Clause cases - the
Lemon test (see below).

12 Valley Lawyer = NOVEMBER 2011

Prayer at Public M

Lemon v. Kurtzman: Three-Prong Test for Establishment

Clause Issues

Lemon v. Kurtzman (1971) 403 U.S. 602 established a three-
prong test to analyze whether a practice in the public schools
violates the Establishment clause. The Lemon test looks at
whether the practice in question 1) has a secular purpose,

2) has the primary effect of advancing or inhibiting religion,
or 3) involves excessive entanglement between government
and religion. This test was distilled to its essence by Justice
O’Connor in her concurrence in Lynch v. Donnelly (1984) 465
U.S. 668, where she focused on whether the practice can be
seen as an endorsement of religion.

Lemon and Lynch were followed by the landmark 1993
decision of Lee v. Weisman (1993) 505 U.S. 577, which held
that prayer at high school graduation is unconstitutional. Lee
and its progeny (e.g. Santa Fe Independent School District v. Doe
(2000) 530 U.S. 290) have utilized the Lemon test and the
Lynch endorsement test, as well as asking whether the practice
has a coercive effect on students. For instance, students
attending high school football games may feel coerced to join
in prayer, even though the offered prayer is student-led and
ostensibly voluntary (the issue in Santa Fe v. Doe).

Recent Decisions from Third and Fourth Circuit
Courts of Appeal

Doe v. Indian River School District. No. 10-1819 (3d Cir. Aug. 5,
2011)

This case involved a lawsuit against a Delaware school
district for various Establishment Clause violations, but the
only issue to reach the Third Circuit concerned the school
board’s policy of opening board meetings with prayer. The
District Court had followed Marsh in granting summary
judgment to the school district, finding that a school board is
the type of deliberative body covered by the Marsh decision.

www.sfvba.org



The Third Circuit reversed, holding that Lee was the
proper controlling precedent. Under Lee, students attending
Indian River school board meetings might feel coerced to

join in prayer, in violation of the Establishment Clause. The

court went on to analyze the case under other precedents and A i
found that the practice violated the Lynch endorsement test )
as well as all three prongs of Lemon.

Joyner v. Forsyth County, No. 10-1232 (4th Cir. Ju. 29, 2011) W I

This case involved the opening of a county Board of e C 0 m e S
Commissioners meeting with prayer, first according to
practice and later in accordance with a written policy. The
District Court in this case issued a declaratory judgment that
the policy as implemented violated the Establishment Clause,
and the Fourth Circuit affirmed.

Although the court recognized prayer at meetings of
legislative bodies as constitutional under Marsh, the court’s
problem with the practice in the case at bar was that it
tended to favor sectarian prayer over nonsectarian. This
reasoning is entirely in line with the Marsh decision, which
also looked at the actual practice being utilized, although in
Marsh the practice was found to be constitutional due to its
nonsectarian, nonproselytizing nature.

How Does the Ninth Circuit Feel?

Both the Joyner and Doe cases cited above can be reconciled
with the current state of jurisprudence in the Ninth Circuit
regarding prayer at school board meetings. The rationale in e .
Joyner squares neatly with the Ninth Circuit, which held HOI‘I. M |C h a e I A ® Lat I n
in Bacus v. Palo Verde 52 Fed. App’x. 355 (9th Circ. 2002) Judge of the LA Superior Court, Retired

(unpublished order), that a sectarian prayer at school board 1 ::
meetings violated the Establishment Clause. Although it Former Supervising Judge, Van Nuys Civil Court

involved a school, the District Court in Bacus (11 F.Supp.2d
1192(C.D. Cal. 1998) applied Marsh instead of Lemon, N
distinguishing between school board meetings and cases A reas Of S E ecla I t !
where prayer took place at school or school-related functions
(graduation, football games). Indeed, Doe made this PerSO nal |nJ u ry . Real Estate
distinction as well, although it found that the level of student

Employment « Wage & Hour

participation in board meetings at this particular school

district (Indian River) dictated that Lemon should apply. Business/Contract « Insurance
It should be noted that the Ninth Circuit in Bacus did . .
NOT decide whether Marsh or Lemon should control prayer Entertainment « Construction

at school board meetings, only that the sectarian prayer in
the case at bar would fail under either test. Moreover, this

Shareholder Disputes

decision is not precedential and should not generally be cited Medical Mal practice
by courts in the Ninth Circuit according to Ninth Cir. R.

36-3. It remains to be seen what the Ninth Circuit would do
when faced with a practice that might pass under Marsh yet

fail under Lemon. &

Alan Barlow spent 15 years as a school law
attorney and labor relations consultant in
Oklahoma before moving to California six
years ago. He is currently a Legal Writer
for NextClient.com in Valencia, developing
custom content for law firm websites in

the San Fernando Valley and nationwide.
Barlow can be reached at (661) 222-7755,
ext. 123 or alan.barlow@nextclient.com.
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SIX REASONS

for Attorneys to, Consider

Pub

By Angela M. Hutchinson

Richard Nixon, Gerald Ford, Franklin D. Roosevelt

P RESIDENTS BARACK OBAMA, BILL CLINTON,
and Chester Arthur are among the 26 presidents that

lic Service
Challenge

were lawyers before taking office. The prestige of earning a

juris doctorate degree often classifies attorneys as intellects who

have a passion for ensuring justice is duly served. Similarly, elected
government officials have a responsibility to represent the voices of
their stakeholders. Another common goal of both professions is winning
—attorneys must win over the jury; politicians must win over voters.

Among the careers that allow one to make a difference, lawyers fall into the
category of professionals who have an opportunity to serve others as part of their
line of work. Depending on the area of law practice, an attorney’s involvement with his/her
community is beneficial—exposure to potential clients who are in need of legal assistance, impact to the community or
development of personal growth. Professionals often participate in public service work due to various factors, but there are
six reasons for attorneys to consider before deciding to run for political office, joining a non-profit's board or accepting an

appointment to a council.

1 Leadership in Action

All effective leaders have participated
in public service work at some point
in their career. Serving a community
can have a meaningful and positive
impact in one’s life and work portfolio.
There are a lot of options for attorneys
to evaluate the type of public service
work that fits their interests, work life
or career goals—from city council to a
school board to a utility commission to
the board of an arts foundation.

Although an attorney’s daily tasks
require leadership skills, participating
on a board allows professionals to
further showcase their ability to lead.
In general, attorneys are very respected
by the public. So when an attorney
takes on a leadership position on a
board, it is sometimes easier for them
to cultivate relationships than the
average professional.

Particularly for young attorneys
working within the public sector,
there are many benefits of taking on
public service, such as enhancing one’s
interpersonal communications skills,
learning the art of diplomatic decision-
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making and gaining the ability to
navigate complex dilemmas.

2 Altruism at its Best

Defined as the selfless concern for the
welfare of others, altruism goes hand-
in-hand with public service. Attorneys
sometimes undergo scrutiny for not
taking on pro bono cases or charging
too high of an hourly rate. When they
perform volunteer public service it
helps to mend that perception. Since
attorneys spend majority of their

time performing research, preparing
for cases, litigating and meeting with
clients, participating in public service
might provide an altruistic outlet,
especially when volunteering. Public
service work can also help attorneys
maintain a better work-life balance.

3 Impact the Community

To impact the community where

one lives or works is a great way to
show leadership in action and is an
example of altruism at its best. When
everyday leaders take an active role in
making sure the community continues

Knowledge

Leadership

Altruism

Public Service

Impact

Exposure

to thrive, everyone prospers. Many
organizations have a mission to serve
underrepresented groups. Attorneys
that become involved in leading these
organizations help to achieve societal
change.

4 Exposure to Clients

Since most organizations and
government agencies have smaller
committees or working groups
that hold frequent meetings, board
members have an ongoing opportunity
to interact with members. When
serving as a member of a board, the
public that attend the various open
meetings are eager to meet and network
with the leadership. The more involved
one is within public service, the more
people they will meet. Every attorney
knows that anyone is a potential client
for a legal matter.

If an attorney joins the board of
an organization that is outside of their
area of interest, they may also discover
new potential clients. For example, an
attorney who practices immigration
law might primarily be focused on



immigration as a whole. But by joining
the board of an international arts
foundation they might be exposed to
artists worldwide from other countries
that are in need of citizenship or related
services.

5 Knowledge is Power

A local community has so many
evolving facets on an ongoing basis.
New construction, crime, education
funding, zoning issues or home
association concerns are just a few of
issues that community organizations
and government agencies are faced with
resolving. Although attorneys have a
specific area of practice, they may be
able to identify other services they can
offer within their practice that deal
with the needs of the local community.
Participating in public service can
enhance attorneys knowledge of
multiple practice areas which can
better equip attorneys to deal with their
clients’” diverse range of legal issues that
may incur in one’s lifetime.

6 Challenge to Conquer

Lawyers already have quite a
challenging job, but for those who
seek new challenges to conquer, public
service is a step toward achieving that
goal. Another step is to take on an issue
that is important to the community
and help to create solutions to the
problem as well as implement them

to better the community. Many boards
of directors are in need of resourceful
individuals who embrace challenges.
Attorneys have the intelligence and
professionalism needed to lead
committees and facilitate both short-
term and complex objectives of
community groups.

Getting Involved in Public Service
If participating in public service is of
interest, but not sure where to start,
learn from San Fernando Valley Bar
Association attorney members who
currently serve the community.

“Think outside the box. There are
so many different ways that we can use
our knowledge and our professional
relationships to get together and get
things done in the community. Take
a look at local government programs
as well as county and state programs
where you may be able to make a
difference whether you have experience
in them already or not,” says Lewitt
Hackman attorney Kira S. Masteller,
Board of Directors of the California
Prison Industry Authority. “The
satisfaction derived from working in
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the community to make lives better
for others is more meaningful that a
paycheck and relatively painless to
accomplish.”

David W. Fleming recalls what
Abraham Lincoln wrote: “a lawyer’s
time and advice is his stock in trade.”
In response Fleming says, “Since
there are only 24 hours in a day
and since every hour is a potential
income producer, pro bono time is
often regarded as economically non-
productive. Or is it?”

Fleming, Counsel to Latham &
Watkins LLP, has donated $5,000,000
to charities within Southern California
and participated in 90,000 hours of
community service. After he added
up the hours he spent on charitable
and community causes over his 52
years of practicing law, he explains,
“At my hourly rate here at Latham
& Watkins, it amounted to many of
millions of dollars—and well worth it
to my practice and my firm.” Fleming
continues, “GIVING of oneself is the
key to a truly meaningful life.”

Elected Calabasas City Councilman
Fred Gaines, of Gaines & Stacey, LLP,
offers his advice for lawyers that have a
desire to serve: “The best place to start
is with the groups and organizations
that you and your family already belong
to; youth sports leagues, your church,
your kid’s school, the Chamber of
Commerce, the Bar Association all offer
wonderful opportunities for impactful
involvement.”

Whether an attorney becomes a
volunteer board member or a paid
elected official, becoming involved
with public service is a credible
route to enhancing or expanding
one’s law practice, especially for sole
practitioners. The San Fernando Valley
Bar Association salutes those members
who work within government agencies
or serve on community boards and
share the Bar’s mission of serving its
Valley constituents. &

Angela M. Hutchinson is the Editor of
Valley Lawyer magazine and a graduate
of the University of Michigan. She has
served on several boards, including a

year term as an appointed Los Angeles city
official to the
Sherman Oaks
Neighborhood
Council as the
Residential
Representative
for Area 4. She
can be reached at
editor@sfvba.org.
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112 WAYS TO SUCCEED
IN ANY NEGOTIATION
OR MEDIATION

SECRETS FROM A PROFESSIONAL MEDIATOR

STEVEN G. MEHTA

Steven G. Mehta is one of

California’s premier, award-

winning attorney mediators,
specializing in intensely-difficult
and emotionally-charged cases.

Steve’s book, 112 Ways to
Succeed in Any Negotiation or
Mediation, will turbo-charge your
negotiation skills regardless of
your experience.

To schedule your mediation
or order a copy of
Steve’s new book, call

661.284.1818

or check with your local bookseller,
preferred online retailer,
or online at:

www.112ways.com or
www.stevemehta.com
Locations in Los Angeles & Valencia

Mediations throughout California
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ading this article and answering the accompanying test
stions, you can earn one MCLE credit. To apply for the credit,
ease follow the instructions on the test answer form on page 21.

@F DIVORCE:

BY JEFF TAUBMAN

personal issues involved in the
process of divorce, income tax issues
need to be addressed in order to keep
tax costs at a minimum and to ensure
that important tax related decisions
are properly made. There are several
common tax issues involved in divorce.

I N ADDITION TO THE DIFFICULT

Alimony Requirements

Alimony payments are considered
gross income to the recipient and are
deductible by the payer. The payment
must be made in cash, under a divorce
or separation instrument. (Internal
Revenue Code Sec. 71(b)(1)) A transfer
of property other than cash can’t be
alimony.

There must be no requirement that
payments continue beyond the death
of the payee spouse (e.g., to the estate)
or that any substitute payment (in cash
or property) be made after the death
of the payee spouse, i.e., the payments
must end at the payee spouse’s death.
(IRC Sec. 71(b)(1)(D)) If this rule isn’t
satisfied, none of the payments (even
those made during the payee spouse’s
life) is alimony. (Treas. Reg. §1.71-
1T (b), Q&A-10) If it isn’t clear from
the divorce or separation agreement
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whether payments cease at the payee
spouse’s death, local law controls.

To be sure of alimony treatment,
the divorce or separation instrument
should specity that otherwise qualifying
payments will cease at the death of
the recipient. Other requirements
are: the couple must live in separate
households; payments made on behalf
of the recipient spouse to a third party
must be evidenced by a timely executed
document; the couple do not file a joint
return; and the divorce or separation
agreement must not provide that the
payments are not considered alimony.

Normally, the payer ex-spouse
does not have to withhold taxes
on the alimony payments. It is the
responsibility of the recipient ex-spouse
to make sure sufficient taxes have been
withheld or estimated taxes have been
paid.

To prevent the parties from
disguising a property settlement as
payments qualifying as alimony, special
rules prevent front-loading, which is an
agreement to pay large sums of alimony
soon after the divorce or separation.

A portion of the large payment may
be treated as a property settlement
not deductible by the payor spouse

and not taxable to the payee spouse. If
there are excess alimony payments, the
payor spouse must recapture the excess
by including it in gross income in the
third post-separation year (Code Sec.
71(DAA)).

The recapture amount is the sum
of the excess of the alimony payments
in the second post-separation year,
over the sum of the payments in the
third year, plus $15,000 (Code Sec.
71(H()(B)); plus the excess of the
payments in the first post-separation
year, over the sum of the average of
the payments in the second year (less
any excess payment in (1) above) and
third year, plus $15,000 (Code Sec.
71(D2)A)).

In essence, the payor spouse is
allowed to pay up to $15,000 of excess
alimony in each of the first two post-
separation years without recapturing the
excess.

Support Payments for the Payer’s
Children

A payment under a divorce or
separation instrument that’s “fixed”

(or treated as fixed) as support for a
child of the payer spouse isn’t alimony.
(Code Sec. 71(c)(1)) This applies if
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the instrument designates a specified
amount of money or a part of a payment
to be child support. The actual amount
may fluctuate. (Reg. §1.71-1T(c))

A portion of a payment may be
treated as fixed if the payment is to be
reduced on the happening of a specified
contingency relating to the child (Code
Sec. 71(c)(2)), e.g., on the child’s 18th
birthday, or when he dies, marries or
leaves school. A payment may also be
treated as fixed if it ends or is reduced at
a time that can clearly be associated with
the contingency. (Reg. §1.71-1T(c))

If a divorce or separation
instrument provides a specified amount
for alimony and a specified amount for
child support, and the payer spouse
pays the payee spouse less than the
amount designated for child support,
then the entire payment is treated as
child support and no part is treated as
alimony. (Code Sec. 71(c)(3)) Child
support payments are not deductible
to the paying spouse nor included as
income by the recipient.

Dependency Exemption and Head of
Household Status

In general, a parent is entitled to a
dependency exemption for a child
who was under age 19 at the close of
the year, or under age 24 and a full-
time student, if the child had the same
principal place of abode as the parent
for more than half of the year and the
child didn’t provide more than half of
his or her own support.

If more than one parent can claim a
child as a dependent under these rules,
in most cases the exemption goes (in
case of dispute) to the custodial parent.
This means the parent with whom the
child lived for the greater number of
nights during the year. However, if the
child resided with both parents for the
same amount of time, the exemption
goes to the parent with the higher
adjusted gross income.

In order to claim either the Hope
Scholarship Credit or the Lifetime
Learning Credit for a child, the taxpayer
must be entitled to claim the child as a
dependent.

Generally, the spouse entitled to the
dependency exemption is also entitled
to a filing status as head of household
as long as the spouses haven't lived
together during the last six months of
the tax year. (Code Sec. 7703(b)(3)) The
head of household filing status provides
favorable tax rates to the alternatives
of married-separate or single (upon
divorce).
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Release of Dependency Exemption

A child is treated as being the qualifying
child of the noncustodial parent for a
calendar year if:

1. The child receives over half of his
support during the calendar year
from his parents.

2. The child’s parents: are
divorced or legally separated
under a decree of divorce or
separate maintenance; are
separated under a written
separation agreement; or live
apart at all times during the last six
months of the calendar year,
whether or not they are or were
married.

3. The child’s in the custody of one
or both parents for over half the
calendar year.

4. The custodial parent releases his
claim to the exemption for the
child by signing a written
declaration (on Form 8332) stating
that he won’t claim that child as a
dependent for the tax year
beginning in that calendar year.

5. The noncustodial parent
attaches that written declaration to
the noncustodial parent’s return
for the tax year beginning during
that calendar year. (Code Sec.
152(e)(1), Code Sec. 152(e)(2);
Reg. §1.152-4(b))

The custodial parent is the parent
with whom the child resides for the
greater number of nights during the
calendar year. (Code Sec. 152(e)(4)(A);
Reg. §1.152-4(d)) In certain cases, IRS
will treat a child of parents who are
divorced, separated or living apart as the
dependent of both parents for purposes
of Code Sec. 105(b) (employer-provided
medical expense reimbursements),

Code Sec. 132(h)(2)(B) (excludable
fringe benefits), Code Sec. 213(d)(5)
(deductible medical expenses), Code
Sec. 220(d)(2) (Archer Medical Savings
Accounts (MSAs), and Code Sec.
223(d)(2) (Health Saving Accounts
(HSAs), when the custodial parent
hasn'’t released the claim to the
exemption for the child under Code Sec.
152(e)(2). For purposes of these rules,
if a parent remarries, support of a child
received from this remarried parent’s
spouse is treated as received from the
parent. (Code Sec. 152(e)(6))

Medical Expenses
A taxpayer may deduct his own medical
expenses and those of his spouse and

dependents if the status as spouse, etc.,
exists either when the medical care was
rendered or when the expenses were
paid. (Code Sec. 213(a); Reg. §1.213-
1(e) (3)) For this purpose, “dependent”
is defined in Code Sec. 152, determined
without the gross income test for
qualifying relatives, the rule that a joint
return filer can’t be a dependent, and
the rule that a dependent is ineligible
to have dependents. (Code Sec. 213(a);
Reg. §1.213-1(a)(3)(D)

A child of divorced parents is
considered a dependent of both if Code
Sec. 152(e) applies, so that each parent
may deduct the medical expenses he
or she pays for the child. (Code Sec.
213(d)5)

Further, IRS will treat a child as
the dependent of both parents for
the purposes listed above, whether
or not the custodial parent releases
the claim to the exemption, if the
taxpayers are divorced, legally separated
under a decree of divorce or separate
maintenance, legally separated under
a written separation agreement, or live
apart at all times for the last six months
of the calendar year; and are the parents
of a child who: (a) receives over one-
half of the child’s support during the
calendar year from the child’s parents;
(b) is in the custody of one or both
parents for more than one-half of the
calendar year; and (c) qualifies as a
qualifying child of one of the child’s
parents. (Rev. Proc. 2008-48, Sec. 4,
2008-36 IRB)

Effect on California Community
Property and Income
Community status generally ends for
all earnings after a final divorce decree.
Once a marriage is dissolved, the
martial community no longer exists
and, therefore, cannot own property.
The former community property is
converted into property held by the
former spouses as tenants in common.

Income earned by the husband
after an interlocutory decree is taxable
to him as his separate income. The
couple can by agreement alter the rule
that income a husband receives after
the interlocutory decree is his separate
income, and continue community status
as to particular property.

A judgment or decree of divorce
or separate maintenance makes
later earnings separate property. But
community property can be acquired
up to that time. A spouse’s interest
in community property does not end
with a decree of separate maintenance
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where no division or settlement of the
property is included in the decree, nor
by a voluntary agreement providing for
separate maintenance.

Status as Husband and Wife

The determination of status as husband
and wife is made at the close of the tax
year if both spouses are living on that
date; or at the time of death of a spouse
who dies before the close of the tax year.
(Code Sec. 6013(d)(1))

An individual legally separated
from his spouse under a decree of
divorce or of separate maintenance is
not considered as married. (Code Sec.
6013(d)(2)) The mere fact that spouses
have not lived together during the
course of the tax year does not prohibit
them from making a joint return. A
husband and wife who are separated
under an interlocutory decree of divorce
retain the relationship of husband and
wife until the decree becomes final. The
fact that the taxpayer and spouse are
divorced or legally separated at any time
after the close of the tax year does not
deprive them of their right to file a joint
return for the tax year. (Reg. §1.6013-
4(a)

Net Operating Losses

If taxpayers haven't been married to
each other in all net operating loss
years, the net operating loss deduction
may only be taken by the spouse who
incurred the loss and only to offset
income generated by that spouse in the
carryback or carryforward years. Rev.
Rul. 60-216, 1960-1 CB 126 This rule
has been applied as follows:

* Net operating loss sustained by one
spouse before her marriage could
not, when carried to a year in which
she was married, be used to offset
the income of her husband. Calvin,
Asa E.v. US., (1965, CA10) 16
AFTR 2d 6025

A net operating loss sustained after
divorce or after death of a spouse
and carried back to a year of
marriage could be deducted only
against the income of the spouse
who sustained the loss. This is so
even though taxpayer (the “loss”
spouse) was also married (to
someone else) in the loss year,

and whether or not the couple
resided in a community property
state in the deduction year (though
community property rules apply

to determine the income of

18 Valley Lawyer = NOVEMBER 2011

community property taxpayers.
Rev. Rul. 71-382, 1971-2 CB 156

Separate Liability Election

An individual who files a joint
return and meets certain eligibility
requirements can elect to limit his
liability for any deficiency. This
“separate liability” election may be
made in addition to the innocent
spouse election. (Code Sec. 6015(a)(2))
Separate liability relief is available
only for unpaid liabilities resulting
from understatements; refunds aren’t
authorized. (Reg. §1.6015-3(c)(1))

An individual can elect only if,
when the election is filed, he’s no
longer married to, or is legally separated
from, the spouse with whom the joint
return was filed, or wasn’t a member
of the same household as that spouse
at any time during the previous 12-
month period. If IRS shows that assets
were transferred between spouses in a
fraudulent scheme joined in by both
spouses, a separate liability election
of either spouse is invalid. (Code Sec.
6015(c)(3)(A)

To elect, file Form 8857 (separately
from the return) with specified attached
statement no later than two years
after IRS begins collection activity
against the electing spouse. (Code Sec.
6015(c)(3)(B); Reg. §1.6015-5)

Except as provided below, an
electing spouse’s liability for any
deficiency that IRS assesses won't
exceed the portion of the deficiency
properly allocable to that spouse.

(Code Sec. 6015(c)(1), Code Sec.
6015(d)(3)(A)) The liability is generally
allocated between the spouses in
proportion to the net items taken into
account in determining the deficiency as
if separate returns were filed. (Code Sec.
6015(d)(1)) But, the limitation on an
electing spouse’s tax liability is increased
by the value of property transferred to
that spouse by the nonelecting spouse
principally to avoid tax, which is
rebuttably presumed (except for divorce
or separate maintenance transfers) to

be the case for transfers made any time
after one year before the first letter

of proposed deficiency is sent. (Code
Sec. 6015(c)(4)) Also, except where a
joint return was signed under duress,
the election doesn’t apply to the extent
that IRS has evidence that the electing
spouse had actual knowledge of an item
giving rise to all or part of a deficiency
allocable to the other spouse. (Code Sec.
6015(c)(3)(C)

No Gain or Loss on Transfer

No gain or loss is recognized on a
transfer of property to (or in trust for
the benefit of) the transferor’s spouse,
or to a former spouse incident to a
divorce. (Code Sec. 1041(a)) Certain
transfers to third parties on behalf of
(i.e., in satisfaction of an obligation

or liability of) the spouse or former
spouse qualify for nonrecognition. (Reg.
81.1041-1T(c), Q&A-9) However, the
no-gain-or-loss rule doesn't apply to
transfers in trust where liability exceeds
basis (Code Sec. 1041(e)), to transfers
in trust of installment obligations (Code
Sec. 453B(g)), or where the transferee
spouse is a nonresident alien. (Code
Sec. 1041(d))

A transter of property is incident to
divorce if it occurs within one year after
the date the marriage ceases (Code Sec.
1041(c)(1)) or the transfer is related
to the cessation of the marriage. (Code
Sec. 1041(c)(2)) A transfer is related to
the cessation if the transfer is under a
divorce or separation instrument and
the transfer occurs not more than six
years after the date the marriage
ceases. For later transfers, there’s a
presumption that the transfer isn’t
related to the cessation. (Reg. §1.1041-
1T(b), Q&A-7)

Transfers of Residences
In the case of an individual holding
property transferred to that individual
in a transaction described in Code
Sec. 1041(a) (i.e., transfers between
spouses or transfers between former
spouses incident to a divorce), the
period the individual owns the property
includes the period the transferor
owned the property. Under this rule,
the period that the transferor spouse
or former spouse used the property
is not included in the period that the
individual used the property.

The transferee spouse would still
have to satisfy the use requirement
in order to qualify for the exclusion.
Solely for purposes of the exclusion
that applies to gain from the sale or
exchange of a principal residence, an
individual is treated as using property
as the individual’s principal residence
during any period of ownership while
the individual’s spouse or former spouse
is granted use of the property under a
divorce or separation instrument (as
defined in Code Sec. 71(b)(2) provided
that the spouse or former spouse uses
the property as his or her principal
residence.
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Thus, if a husband spouse continues
to own the home after a divorce and his
former wife spouse is granted use of the
property under a divorce instrument,
the exclusion could be available when
husband sells the house if husband
meets the ownership requirements and
wife meets the use requirements. There
may be additional issues to consider if
the residence is subject to foreclosure or
short sale which is beyond the scope of
this article.

Qualified Domestic Relations Order
(QDRO)

A spouse’s pension benefits are often
part of a property settlement. When
this is the case, the commonly preferred
method to handle the benefits is to get
a Qualified Domestic Relations Order
(“QDRO™). A QDRO gives one spouse
the right to share in the pension benefits
of the other and taxes the spouse who
receives the benefits, known as the
alternate payee. Without a QDRO, the
spouse who earned the benefits will still
be taxed on them even though they are
paid out to the other spouse.

A QDRO isn’t needed to split up an
IRA, but special care must be taken to
avoid unfavorable tax consequences. For
example, if an IRA owner were to cash
out his IRA and then pay his ex-spouse
her share of the IRA as stipulated in a
divorce decree, the transaction could
be treated as a taxable distribution
(possibly also triggering penalties), for
which the IRA owner would be solely
responsible. However, the taxes and
penalties can be avoided, if specific
IRS-approved methods for transferring
the IRA from one spouse to the other
are used. For example, money can be
transferred tax-free from one spouse’s
IRA to the other spouse’s IRA in a
trustee-to-trustee transfer, as long as the
transfer is required by a divorce decree
or separation agreement.

For purposes of the rules on
QDRO, an “alternate payee” includes
any spouse, former spouse, child or
other dependent of a participant who
is recognized by a qualified domestic
relations order as having a right to
receive all, or a portion of, the benefits
payable under a plan with respect to the
participant. (Code Sec. 414(p)(8))

Under a domestic relations order
that is not a QDRO, the portion of a
plan distribution that the participant
receives, but is required to pay over
to his ex-spouse, may be alimony (as
defined under Code Sec. 71(b)), for
which the participant may be entitled to
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a deduction (under Code Sec. 215). The
alimony would be includible in gross
income by the former spouse, under
Code Sec. 71(a)).

IRA Contributions

For purposes of determining IRA
deduction limits for individuals,
compensation includes any alimony
and separate maintenance payments
includible in an individual’s gross
income in accordance with a divorce
or separation agreement. Code Sec.
219(fH)(1) Therefore, a person whose
only income is alimony can set up an
IRA and make contributions based on
that income.

Nonbusiness Legal and Professional
Expenses

A taxpayer may deduct nonbusiness
legal fees, e.g., attorney’s fees, court
costs, etc., if incurred to produce
income, preserve income-producing
property, etc. (Reg. §1.212-1(k)). The
deductible legal expenses would be
reported as miscellaneous itemized
deductions subject to a 2% of AGI
reduction.

Nonbusiness legal expenses
incurred to acquire, perfect or defend
title to property are not deductible, but
any of those costs that are allocable to
collecting accrued rents on the property
may be deducted. (Reg. §1.212-1(k)).

Legal expenses in connection with
divorce, separation or a support decree
are personal expenses which cannot be
deducted by either spouse (Reg.§1.262-
1(b)(7)); however, the portion of legal
fees attributable to the production
or collection of taxable alimony
is deductible by the payee spouse
(Reg.81.262-1); and a taxpayer can
deduct fees paid to his attorney for tax
research and advice relating to a divorce
and property settlement if the fee for the
tax work is segregated, but not legal fees
he pays to his spouse’s attorney for tax
advice given to the spouse. &

Jeff Taubman is a Tax Principal at
Krycler, Ervin, Taubman & Walheim
in Sherman Oaks. He was admitted as a
Certified Public
Accountant in
California in 1982
and holds a Masters
of Taxation.
Taubman can be
reached at (818)
995-1040 or jeff@
ketw.com.




() Test No. 39

This self-study activity has been approved for Minimum Continuing Legal
Education (MCLE) credit by the San Fernando Valley Bar Association (SFVBA)
in the amount of 1 hour. SFVBA certifies that this activity conforms to the
standards for approved education activities prescribed by the rules and
regulations of the State Bar of California governing minimum continuing

legal education.

—_

10.

A taxpayer's filing status is determined as of
the first day of the year.

True

False

A judgment or decree of divorce or separate
maintenance makes subsequent earnings
separate property.

True

False

A transfer is related to the cessation of the
marriage if under a divorce or separation
agreement and occurs not more than seven
years after the marriage ceases.

True

False

Husband and wife are married in year 3 and
file a joint tax return. Husband incurs a loss
for the year. In year 1 he filed as single and
had taxable income. Husband can carryback
the loss from year 3 to year 1 and file a claim
for refund.

True

False

For IRA contribution purposes, compensation
includes taxable alimony income.

True

False

In order to qualify as taxable alimony, alimony
payments must end upon the recipient’s
remarriage.

True

False

If the child resides with both parents for an
equal amount of time during the year, the
parent with the higher adjusted gross income
would be able to claim the dependency
exemption.

True

False

Legally separated spouses under a decree of
divorce or separate maintenance must not be
members of the same household when the
alimony payments are made.

True

False

In order for the noncustodial parent to claim
a child as a dependent, the custodial parent
must sign a written declaration on IRS Form
3832.

True

False

A spouse’s interest in community property
does not end by a decree of separate
maintenance if no division or settlement of
the property is included in the decree.

True

False

1.

12.

13.

14.

15.

16.

17.

18.

19.

20.

Separate liability relief can be obtained by
filing IRS Form 8857 no later than three years
after IRS begins collection activity against the
electing spouse.

True

False

Legal expenses relating to a division of
property are currently deductible as a
miscellaneous itemized deduction.
True
False

Legally separated spouses living in the
same house all year can each file as head of

household if they each have a qualifying child.

True
False

In order to avoid unfavorable tax
consequences to the transferring spouse, a
qualified domestic relations order should be
used when transferring an IRA.

True

False

Income earned after an interlocutory decree is
generally taxable as community income.

True

False

For purposes of the medical expense
deduction, the gross income of the child is
disregarded.

True

False

The paying spouse is not entitled to an
alimony deduction if the amount designated
as child support has not been paid.

True

False

If the paying spouse is subject to alimony
recapture, the recaptured amount is reported
as income in the third post-separation year.
True
False

Legal expenses paid to obtain alimony are
currently deductible by the recipient spouse.
True
False

For purposes of the residence gain exclusion,
both the transferee and transferor spouse
must satisfy the use requirement in order for
each spouse to claim the exclusion.

True

False

MCLE Answer Sheet No. 39

INSTRUCTIONS:

1.
2.
3.

4.

Accurately complete this form.

Study the MCLE article in this issue.

Answer the test questions by marking the
appropriate boxes below.

Mail this form and the $15 testing fee for SFVBA
members (or $25 for non-SFVBA members) to:

San Fernando Valley Bar Association
21250 Califa Street, Suite 113
Woodland Hills, CA 91367

METHOD OF PAYMENT:

-
-

Check or money order payable to “SFVBA”
Please charge my credit card for

$

Credit Card Number

Exp. Date

Authorized Signature

5. Make a copy of this completed form for your

records.

6. Correct answers and a CLE certificate will be

Name

Law Firm/Organization

mailed to you within 2 weeks. If you have any
questions, please contact our office at
(818) 227-0490, ext. 105.

Address

City

State/Zip

Email

Phone

State

Bar No.

ANSWERS:
Mark your answers by checking the appropriate box.
Each question only has one answer.

1. Q True Q False
2. Q True Q False
3. Q True O False
4, Q True Q False
5. Q True Q False
6. Q True Q False
7. Q True 0 False
8. Q True Q False
9. Q True Q False
10. Q True Q False
11. Q True 0 False
12. Q True Q False
13. Q True Q False
14. Q True Q False
15. Q True 0 False
16. Q True Q False
17. Q True Q False
18. Q True Q False
19. Q True 0 False
20. Q True Q False
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By Elizabeth Evans

dominated the financial news, including the Enron

debacle, various rules and regulations have been enacted
to prevent further such fraudulent behavior. Specifically,
whistleblowing has become a hot topic in the legal world. Who is
required to report corporate irregularities or suspected fraud and
who isn’t keeps many corporate attorneys and executive officers
up at night.

The Securities and Exchange Commission (“SEC”) enforces
the rules that answer just those questions. In the past, the SEC
has used rewards to encourage people to come forward with
information about illicit behavior, recently increasing the reward
amounts permissible. The new questions that come with this

S INCE THE CORPORATE SCANDALS THAT

NEW SECURITIES AND IEXCIHIA\N{\G Esiga o6
COMMISSION POLICY: :

Rewards for Whistleblowers

RICHARD F. SPERLING, ESQ.

e Complex, contested, and
collaborative family law matters

¢ Mediations

* Member, Los Angeles Collaborative
Family Law Association

International Academy of Collaborative
Professionals

e Professor of Law:

Southern California Institute of Law
California State University, Northridge

Sperling & Associates
5743 Corsa Avenue, Suite 116

Westlake Village, CA 91362
(818) 991-0345 e sperlinglaw@hotmail.com

22 Valley Lawyer = NOVEMBER 2011

19

s qu O
. ’ S

L)

change center around what effect this will have on corporations
and their attorneys.

The New Rule

In July of 2010, the Dodd-Frank Act was signed into law by
President Obama and became effective. Designed to counter
the current economic recession by preventing further similar
behavior on the part of people, the Act contains a number

of broad financial reforms and addresses the creation of new
rules and regulations by many of the administrative agencies,
including the SEC. The rule regarding whistleblowing on
corporate fraud has been separated into two distinct parts.

First, the SEC is now allowed to reward individuals who
come forward with new information of fraudulent behavior
by public companies, investment banks, broker-dealers and
other organizations that participate in the public markets
(“whistleblowers”) with amounts between ten and thirty percent
of the sanctions. Prior to this rule, the SEC was permitted to pay
up to ten percent of the recovered amount of money and rewards
were given for insider trading only. Further, the SEC had only
chosen to make five payments during the rewards program. But,
with a recent award of one million dollars, it appears that the
SEC may be choosing to use the rewards program more liberally.

The second part of the rule was decided early this year when
the SEC voted to allow rewards to be paid to whistleblowers,
despite their failure to first complain internally to the
corporation. Individuals with information regarding financial
wrongdoing of a corporation would thus be able to report such
information directly to the SEC without addressing his or her
corporation first in an attempt to resolve the issue.

The two patrts of the rule combined create the new SEC
standard for addressing whistleblowers and are under the
purview of the SEC for enforcing and containing corporate fraud
in the public markets.

Pros and Cons

People in favor of the new rule on whistleblowing have said

that they think this will benefit the corporate environment by
bringing more corporations in line with the securities rules faster
than the SEC could alone. Both plaintiff and defense firms are
finding themselves overloaded with phone calls with tips from
people, many of which may be legitimate, supporting the idea
that the new whistleblowing rule will aid the SEC in discovering
issues. Further, proponents believe the new rule will encourage
people, especially employees, to report irregularities. The fear

is that many employees find themselves intimidated by



reporting corporate fraud issues to their bosses and providing
those employees with an outside source for reporting will

alleviate that intimidation and bring out more complaints. BANKRUPTCY PROFESSIONAL
On the other hand, people opposed to the rule are BURTON LAW OFFICES

concerned that the SEC is not prepared to handle the massive
amounts of complaints that can be expected after the new

requirements are made public. With the prior reward limit bt . .
set at ten percent of the amount recovered, the new reward EmphaSIZIng Reorgamzatlon,

limit could result in significantly higher payouts. For example, ]nsolvency Debtor-Creditor and
one million dollars is the highest reward given to date and the g

next highest is only $55,220. Bankruptcy Litigation Since 1984

Under the new reward schedule, if the fine is one

hundred million dollars (such as in the recent Dell
settlement), the whistleblower could receive between eleven
and thirty three million dollars. Additionally, the information

accepted is no longer restricted to insider trading. The SEC © SEASONED, PROFESSIONAL BANKRUPTCY
will now accept any information that leads to action under the ADVICE IN ALL BANKRUPTCY CHAPTERS,

securities laws, subject to a few limitations. The broadening
of information accepted combined with the higher possible 1L,11AND 13
rewards will undoubtedly increase the number of complaints

the SEC receives on a daily basis, creating the fear that the
SEC investigators will be overloaded. e PROMPT, GARING, INDIVIDUAL
ATTENTION GIVEN

Effect on Corporate Attorneys
The corporate attorney should not waste any time

before familiarizing him or herself with the new rule on o LEARN HOW BANKRUPTCY IS USED
whistleblowing. Many employees of public companies are AS A STRATEGIC TOOLTO STOP

looking to report fraud or irregularities. This could mean an

increase in workload for corporate attorneys who deal with FORECLOSURE, AVOID LIENS, REPAY

publicly traded companies, something that should be taken TAXKES, BANK LEVIES AND WAGE
into consideration. Undoubtedly, corporate attorneys will GARNISHMENTS

also experience fake or unfounded claims that need to be
weeded out before too much time is wasted preparing for the
client.

Corporate attorneys should be prepared to address both
true and false claims, as well as answer questions regarding
reporting to the SEC. Many whistleblowers will have
similar questions, most commonly regarding whether their
companies will be informed of the reports and how they can
receive the rewards from the SEC. In many cases, the answers
will be the same for many clients, so creating an office-wide
memo regarding the new rule and how to respond to callers
will cut down on repetitive confusion. In general, corporate
attorneys who deal with publicly traded companies should
prepare their offices for a potential sudden influx of clients
with similar issues.

The new rule on whistleblowing both increases the
amount of reward a complainant can claim and expands
what types of information are eligible to be rewarded.

This has been perceived as good and bad for the corporate

environment; good in aiding the SEC in investigating illicit
activity but bad because it has the potential of overwhelming

the SEC’s resources. However, it is undeniable that more Stephen L' Burton
people will be seeking to take advantage of this new rule Attorney at Law

by filing reports with the SEC and as a result, many
corporate attorneys can expect to find
themselves busier and should prepare for
this scenario. &

15260 Ventura Boulevard, Suite 640

Sherman Oaks, California 91403
(818) 501-5055 » (818) 501-5849
info@topgunbankruptcyattorney.com
www.topgunbankruptcyattorney.com

Elizabeth Evans is a 2011 graduate of
Pepperdine University School of Law, serving as
a law clerk for MyCorporation in Calabasas.
She can be reached at elizabeth.a.evans@
pepperdine.edu.

NOVEMBER 2011 = Valley Lawyer

23



STop DROWNING TN

o
—

"By Daniel L. Germain

virtues of a paperless office. Practitioners are

told that a paperless office is good for the
environment; it saves trees by reducing the number of
copies created and disseminated. Practitioners are told that
a paperless office saves time by making every piece of paper
in a file immediately available. No time is wasted retrieving
a file from the file room or, heaven forbid, an offsite storage
facility. And, practitioners are told that a paperless office
reduces the risk of errors.

Electronic documents do not mysteriously disappear
only to show up years later in another client’s file. But
perhaps the most compelling reason for a paperless office
is cost savings. Once the necessary tools are in place—
primarily, a high quality scanner—a paperless office is
essentially cost free. With a paperless office there is no
need to purchase expensive accordion files, manila folders,
court clips and the like. There is no need to hire an “office
services” staff to create and organize elaborate indexes and
labeling systems.

Extensive office space is no longer filled with file
cabinets or banker’s boxes full of pleadings and other
documents. And, when a case comes to an end, old files
do not need to be moved to a costly offsite facility. Instead,
old files are already permanently maintained on a computer
hard-drive or other electronic storage media. And, when
necessary, a full copy of the client’s file is just a mouse click
away.

M UCH HAS BEEN WRITTEN EXTOLLING THE

24 Valley Lawyer = NOVEMBER 2011

PAPERIORK.

With today’s computer technology, establishing and
maintaining a paperless office is simple, inexpensive and
trouble-free. Moreover, because the United States District
Court, many state courts and other governmental entities
and private sector businesses are now requiring the filing
and service of electronic documents, going paperless is
unavoidable.

This article will guide legal practitioners through the
process of establishing a paperless office and review all
of the elements needed to create a practical and efficient
paperless office, including a review of scanning and storage
technology, a suggested electronic document organizational
model and various other best-practices.

Hardware and Software

Virtually all law offices already have the necessary computer
technology to establish a paperless office. However, at a
minimum, it is necessary to have one or more PC computers
(whether running Windows XP, Vista or 7), or a similar
Apple based operating system, with a hard-drive with at
least 100 gigabytes of available storage, and a USB port

to attach a scanner. If a computer does not meet this
minimum threshold, or it was purchased during the Clinton
Administration, it might be a good time to upgrade.

Scanner
The first order of business is to purchase a scanner. Many
all-in-one computer printers (printer, copier, fax machines)
have the ability to scan documents. However, given the
volume of documents to be scan on a daily basis, a stand-
alone scanner is highly recommended. Here are a few
suggestions: (1) the scanner should have a document
feeder that can automatically feed multiple pages at a time
(preferably one that can hold at least 25 pages); (2) the
scanner should have the ability to scan both sides of a
double-sided original (called duplexing); (3) the scanner
should have sufficient speed so that the scanning process
is quick (at least 25 pages per minute); and (4) the scanner
should have a straight paper path (rather than one that turns
the paper over during the scanning process) which will
increase speed and reduce jamming.

The following scanners meet each of these criteria:
HP Scanjet 7000, the Fujitsu ScanSnap S-1500, Epson
WorkForce Pro GT-S50 or the Panasonic KV-S1045C. Many
other capable machines are available with prices ranging
between $400 to well over $1,000.

Software

Most scanners come with software which will automatically
convert an electronic image into a PDF, JPEG or TIFF

file. Often this will be a version of PaperPort by Nuance.
PaperPort or a similar proprietary software package from the
scanner’s manufacturer should be more than sufficient.

The scanner may also come bundled with optical
character recognition (OCR) software which will make the
document editable by a word processor (such as Word or
Word Perfect). The OCR software will only occasionally be
used to edit or extract excerpts from a document which was
not created by the user. Again, the software that comes with
the scanner should be sufficient.

An important question is: In what format should the
scanned documents be saved? Here, the answer is simple:
Portable Document Format (PDF). The PDF format is now



standard for most government and business documents.
In fact, the United States District Court and the California

Supreme Court require that all electronic documents be filed SEYMOUR I. AMSTER

using this format. PDF’s are easy to manipulate (with the Certified Criminal Law Specialist
right software), small in size (when scanned at an appropriate

resolution) and freely viewable using Adobe Reader or other
similar software.

Another important question is: At what resolution should
a document be scanned? When scanning a document, the
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readable. A higher resolution will take longer to scan and
will make a multi-page document simply too large to email
or upload to a website. Word processing documents should
normally be scanned in black and white mode unless the user
wishes to preserve a color feature of a document.

Finally, the purchase of PDF converter software such
as Adobe Acrobat, Nitro PDF professional or PDF995 is
highly recommended. This software will allow the user to
manipulate PDF documents by rearranging the pages, adding
or deleting pages or combining two or more PDF documents.
It will also allow the user to create PDF documents directly
from a word processor as well as add headers and footer,
including automatic bates-numbering.
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Computer hard-drives record information on magnetic Member of the Board of Directors of
platters that constantly spin at tremendously high speeds.

It is often said that all hard-drives have a 100% failure rate;
eventually all hard-drives fail. Backing up data is the only
way to protect against hardware failure, inadvertent deletions,
computer viruses, as well as all manner of man-made and
natural disasters. Because hard copies of documents will

no longer be maintained in a paperless office, it is more
important than ever that a backup plan be establish and
maintained to protect electronic data. Fortunately, hard-
drives, external data storage media and even internet-based
backup programs are very inexpensive. For example, today, a
one terabyte external hard-drive can be purchased for under
$100.

Windows XP and Windows 7 have built-in backup
programs that will back up all important computer data
automatically on a regular basis. It is recommended that all
computer data be backed up to external hard-drives which
can be periodically taken off-site. If the computer system is
damaged or destroyed, the office will have a recent copy of
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maintain a redundant backup system.
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sub-directory system created by
Microsoft.

Fortunately, there is a better way.
Just as every law office has created a
physical filing system to store all of
paper documents, including folders
labeled pleadings, correspondence,
discovery and the like, so too should
the practitioner create a similar system
for all electronic files. Because it does
not cost anything to create an electronic
file, each matter for each client should
have its own separate electronic file
folder. Moreover, each file folder
should have various sub-folders to hold
all electronic documents (both PDF and
word processing).

The following is a recommended
file format:

01 Correspondence

02 Pleadings

03 Word Processing Documents

04 Client Documents

05 Discovery Documents

06 Depositions

07 Attorney Notes

08 Legal Research

09 Settlement Documents

Each sub-folder name starts with
a two digit number. This is done so
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that the file folders will always sort
automatically in the same order. Even
though some of these sub-folders may
not be used in every case, it is best to
start with these same 9 sub-folders.
Moreover, a sample copy of these
sub-folders can be stored and copied
each time a new matter is opened. That
way, each case is organized in exactly
the same manner. The recommended
file format is designed for a litigator.
However, transactional practitioner
may adopt the sub-folder names that
best suit their practice.

Pleading Sub-Folder

All pleadings and transcripts received
or created should be scanned to

PDF and filed in this sub-folder. If a
pleading is later stamped by the court,
that document as well can be scanned
and placed in the subfolder with the
word “conformed” in parenthesis at
the end of the name of the document.
Because there is no space limitation, it
is perfectly acceptable to have multiple
variations of the same document in

a sub-folder so long as the different
versions are clearly identified in the
name of the document.

All documents in the Pleading
sub-folder begin with the date that
the document was filed or served.
This will ensure that the documents
automatically sort in chronological
order by date. Thus, the following
nomenclature should be used: 4 digit
year, followed by 2 digit month,
followed by 2 digit date. After the
date of the document, it may include
the name of the party that filed the
document (where appropriate),
followed by a brief description.

The following is an example of a
typical pleading file:

2010-02-08-Complaint

2010-02-08-Summons

2010-02-08-Civil Cover Sheet

2010-02-15-Proof of Service of
Summons (Jones)

2010-02-17-Proof of Service of
Summons
(Jones)(conformed)

2010-03-01-Jones’ Demurrer to
Complaint

2010-03-01-Jones’ [Proposed]
Order Granting Demurrer

Correspondence Sub-Folder
All letters, faxes, attorney service

slips, invoices, receipts and other
communications sent or received are
placed in this sub-folder using the same
nomenclature outlined above: YYYY-
MM-DD followed by the name of the

sender and recipient. This includes
PDF files as well as word processing
files. If a letter is faxed, the letter should
be scanned with the fax confirmation
attached and placed in this sub-folder.
Although emails sent and received are
typically kept in the Outlook program
(again, organized by matter name),
when the matter comes to an end, the
emails can be archived and placed in
the correspondence folder.

Word Processing Sub-Folder
While it is certainly possible to keep
word processing documents with the
PDF versions in the Pleading sub-
folder, it may be preferable to keep
these documents together in their

own sub-folder. Again, the identical
nomenclature should be used to
organize these documents: YY-MM-DD
followed by the identifying descriptor.
Also, often multiple versions of the
word processing documents are kept
in the sub-folder, especially when the
practitioner is working on a document
collaboratively with co-counsel. It may
be helpful to add .verl, .ver2, etc. to
the end of the document as changes are
made.

Client Documents
This sub-folder is a catch-all for
copies of documents which have been
provided by clients or obtained through
independent investigation. Again, it
may be helpful to use the nomenclature
YY-MM-DD followed by an identifying
descriptor to keep track of these
documents. Moreover, if the documents
are particularly voluminous, it may be
useful to create additional sub-folders
within the Client Documents sub-folder
to keep the documents organized.
Again, there is no limitation on the
number of sub-folders which can be
created.

It is a good practice to refrain
from maintaining original client
documents unless there is a concern
that the original documents may be
lost or destroyed. Instead, the original
documents should be scanned and
returned to the client for safe keeping.
A simple admonition to the client
to protect and maintain the original
documents should be sufficient.

Discovery Documents

As its name implies, this sub-folder
contains all of the documents produced
or received in discovery. In all cases,
each set of documents are placed in a
sub-folder (again using the YY-MM-DD
nomenclature) within the Discovery



Documents sub-folder to hold the
documents which were produced or
receive from a particular production.
If the case goes to trial, this sub-folder
may be used to hold all trial exhibits.

Depositions

Most court reporters will now provide
an ASCII text file (or another format) of
every deposition transcript purchased
at no additional charge. All such
deposition transcripts should be placed
in this sub-folder. While it is usually
necessary to maintain the original paper
copies of deposition transcripts (for use
at court hearings and trial), as soon as
the matter has concluded, they can be
returned to the client or destroyed at
the client’s direction.

Attorney Notes

All notes taken, handwritten or
otherwise, at meetings, hearings and
depositions are scanned in and saved in

this sub-folder.

Legal Research

When conducting on-line legal
research, all cases and statutes are
printed to PDF and saved in this sub-
folder for future reference.

Settlement Documents

Perhaps it is wishful thinking, but given
that most cases end in settlement, this
folder is used to keep all documents
related to settlement negotiations,
offers, counter-offers and agreements
and the like.

Paper Form Documents

There are only a few original
documents which should be maintained
in their original paper format. Any
document which contains an original
signature where the authenticity of the
signature may become an issue should
be maintained. For example, an original
will, trust instrument, grant deed or
settlement agreement (which does not
otherwise provide that a copy may be
used in place of an original) should be
maintained.

Moreover, as mentioned above,
original deposition transcripts should
be maintained, at least through the
conclusion of the action. Also, original
verification forms and declarations
as well as original discovery requests
and responses for use in a motion to
compel or at trial should be maintained
through the conclusion of the matter.
On the other hand, most courts and

governmental agencies now accept
or require electronic documents. For
example, the federal District Court
requires that almost all documents
be filed electronically, including
declarations and exhibits. Similarly,
since at least 1997, the IRS has
indicated that it will accept digital
(scanned) receipts for all taxes and
audits. (See IRS Rev. Proc. 97-22,
page 9).

There is no need to maintain a wide
variety of documents that routinely clog
legal offices and storage facilities. There
is no doubt that a paperless office is in
every attorney’s future. Why not
start now? &

Daniel L. Germain is a partner in the
law firm of Rosman & Germain LLP in
Encino. His law
practice focuses
upon complex
consumer class
action, securities
and business
litigation. Germain
may be reached at
Germain@Lalawyer.
com.

TPid

The

been a top insurance broker

Aatloff Company has
to Southern California

attorneys, their firms

and families for over

RATED A+ AM.
BEST INSURERS.

www.sfvba.org

Life Insurance
Term, Universal Life, Survivorship, Estate Planning, Key-Person

Disability Insurance
Insure your most important asset—"Your ability to earn income"
Insures you in your own occupation

Benefits keep up with inflation

Long Term Care Insurance
Several quality carriers for individuals and firms

Health Insurance

(800) 468-4467

E-mail: elliot@matloffcompany.com

All major insurance companies for individuals & firms

The Matloff Company

An Insurance and Financial Services Company

matloffcompany.com

Elliot Matloff
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PROFITS

Finding an Expert

<commercial Litigation and

YForensic Accounting

By Chris'E: Hamilton, .CPA, CFE, CVA, DABFA

LBSSES

N ARRAY OF CIVIL LAWSUITS

are typically grouped into the

category of commercial
litigation, ranging from false advertising
to breach of contract to unfair
competition. For many businesses,
commercial litigation is part of daily
operations, in which they actively
protect company rights and defend
against frivolous lawsuits. Litigators
advocate their client’s interests through
negotiations, pre-trial testimony of
witnesses, mediation, alternative dispute
resolution and trial. To do so effectively,
a commercial litigator often seeks to gain
expertise on the client’s business and
industry.

Litigators look for every legal and
ethical edge to enhance their client’s
position, including the use of experts,
in particular, those known as “forensic
accountants.” Forensic accounting is a
specialty practice area of accounting,
describing engagements that result
from actual or anticipated litigation.
“Forensic” means “suitable for use in a
court of law” which, along with other
forms of dispute resolution, is the
expected outcome of forensic accounting
engagements.

Forensic Accounting
In many scenarios, it is very productive
to involve a forensic accountant to
analyze, interpret, summarize and
present complex financial and business
issues. An attorney should be able to
rely upon his/her forensic accountant
to provide objective and independent
evaluation.

In particular, these services
may include reconstruction of
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accounting records, analysis of
business transactions, document
review and tracing. This work will

then be communicated to the client

via consultations, reports, exhibits

and collections of documents. In legal
proceedings, a forensic accountant may
then prepare visual aids to support trial
evidence and testify as an expert witness.
Obviously, in order to effectively
perform these services a forensic
accountant must not only be familiar
with legal concepts and procedures but
must be able to clearly, persuasively
and accurately present economic and
financial evidence and opinions.

Presentation of the conclusions and
the basis for the conclusions is often
critical to the success of the engagement.
There are a lot of experts who can do
an adequate or even superior job in the
analysis stage but cannot present the
data in a form that is understandable
and reasonable for a trier of fact to
adopt.

Conversely, there are experts who
tell a good story but do not have the
analytical skills required. They either
have others do the analysis and step in
personally only to provide the testimony
or they do scant analytical work and rely
on their testifying skills to carry the day.
Finding both skills in one expert brings
efficiency to the damages phase of the
case.

Regardless of the venue (jury trial,
bench trial or arbitration), the ability
to present the conclusions in an easily
understood presentation that is backed
up with substantial data not only can
win the case, it can also assist in settling

the case before incurring the expense of
a trial.

Typical Business Cases

Forensic accounting can be a valuable
resource for virtually any type of legal
controversy related to business issues.
Here are a few examples:

= Bad Faith. Although insurance
companies owe a duty of good faith
in dealing with the persons they
insure, violation of that obligation
occurs in commercial policies that
can involve huge sums of money.
Examples of bad faith include
undue delay in handling claims,
inadequate investigation, refusal
to defend a lawsuit, threats against
an insured, refusing to make a
reasonable settlement offer or
making unreasonable interpretations
of an insurance policy. Forensic
professionals provide objective
and independent evaluation of
the economic and financial issues
involved in insurance claims/bad
faith litigation.

= Breach of Contract. When a party
fails, without a legally valid excuse,
to live up to responsibilities under a
contract, there are typically widely
varying opinions between plaintiff
and defense as to the damages
incurred from the breach of contract.
Forensic accountants investigate
and analyze lost revenues, lost
profits, lost opportunities and unjust
enrichment.

= Business Interruption. Business
interruption matters involve loss of
income resulting from a temporary
shutdown, destruction of property,
fire or other peril. Typically,
insurance coverage is purchased
to protect against such business
expenses and loss of income. Since
insurance policies differ significantly
as to their terms and conditions,
forensic accountants are often
asked to assist either the insured or
insurer in the appropriate method of
calculating the loss.

= Fraud, conversion and
misappropriation of funds.
Increasingly, businesses are being
victimized by embezzlement and
fraud, serious and costly crimes.
When such crimes are detected,

www.sfvba.org



litigation may be necessary for
recovery of losses. Forensic
professionals work assist in
determining the extent of monetary
loss or damages and to determine
who committed the fraud. For
example, the investigator may review
or reconcile the company’s bank
accounts, identify payees, track
electronic transfers and payments
through the company’s general
ledger, and scrutinize documents
supporting check disbursement,
such as vendor invoices and expense
authorization. They also utilize
various investigative and analytical
procedures to support criminal or
civil actions against an individual(s),
provide evidence for insurance
claims, and uncover hidden assets in
bankruptcy or divorce situations.

Partnership/Shareholder/Officer/
Director Litigation. A forensic
accountant may play a significant
role through an objective and
independent evaluation of the
economic and financial issues
involved in partnership disputes and
dissolutions. This involvement may

¢ Marital Dissolution

* Spousal and: Child Support

* Business Valuation

¢ Tax Issues in
Marital Dissolutions

® Interstate and International
Family Law Disputes

* Paternity

*Premarital Agreements

include assistance with technical
and complex discovery issues,
case strategy and investigation and
analysis under several different
scenarios.

= Trade Secret and Unfair
Competition. Forensic accountants
are typically engaged by either
plaintiff or defense counsel to
determine whether and how the theft
occurred, the economic damages
incurred, the financial benefit or
loss incurred by competition and
the value of the stolen asset. Such
investigation involves calculation
of projected lost sales and profits,
customer retention analysis, reverse
engineering gains by competitors
and other quantifiable results of the
alleged theft.

= Wrongful Termination. In wrongful
termination cases, the plaintiff
seeks to receive compensation for
the economic loss sustained by the
firing, most of which is typically lost
earnings. A forensic professional
might be retained by an employer
or employee to provide objective

and independent evaluation of
the economic and financial issues
involved in such matters.

These are only a few of the many
different scenarios in which commercial
litigators can effectively utilize a forensic
professional. Other common matters
include commercial collection, debtor/
creditor litigation, disputes concerning
the sale or purchase of a business,
dissolutions of corporations and
partnerships, lender liability, product
liability, trade libel and Uniform
Commercial Code disputes. &

Chris L. Hamilton is a partner with the
CPA firm of Arxis Financial, Inc., in Simi
Valley. He is a member of the California
Society of Certified Public Accountants
(Litigation Services
Committee) and the
American Institute
of Certified Public
Accountants. He
can be reached at
(805) 306-7890

or chamilton@
arxisgroup.com.

WALZERS&MELCHER

A LimiTeDp LiaBiriTy PARTNERSHIP

Exclusively Family Law

Walzer & Melcher LLP is dedicated to providing the highest level of representation in family

law matters. Walzer & Melcher serves its clients with a team of four lawyers and experienced
and caring support staff. The firm is known for its expertise in handling complex divorce cases
involving substantial estates and complex legal issues. The firm is experienced in interstate
and infernational matters. The firm places a strong emphasis on resolving contested cases by
seftlement, wherever possible. Where settflement cannot be achieved, the firm provides strong
and effective representation in litigation. The firm also drafts pre and post marital agreements.

N

Christopher C. Melcher

Peter M. Walzer

Jennifer L. Musika

Leena S. Hingnikar

21700 Oxnard Street, Suite 2080, Woodland Hills, California 91367
Telephone (818) 591-3700 - Fax (818) 591-3774

www.walzermelcher.com
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_.:Pobate & Trust Real Estate S

Speciali_zing in Probate & Trust Sales for Estate Attorneys,
Professional Fidu

= == REALTOR® - Li _ e
Direct: 818 832-2658 Cell: 818 400-0803 Fax: 818 366-4945
RE/MAX OLSON & ASSOCIAT

""?D SCHEDRULE, CALL JUDICATE WEST BO0.4B88.8805
818.884.8474
y far 818.884.8388

- Process Service

“A Fast Reliable Attorney Service”

Are you tired or being nickel and dimed by your current attorney
service?? If so, give us a call, we offer...

* Service of Process

* Court Filings

* County Recorder

* Rush Services

* Stakeouts

* Skip Traces

* 3 Day Notices

* Messenger Service

* Copy Service

* Nationwide Service!!

Service of Process
starting at $35!!

*Call us for a custom quote to
fit your work load. No account
is too small or big. Daily pick
ups or “On call”.

WE WILL SAVE YOUR
FIRM TIME & MONEY!

1-866-491-3499

WWW.capr ocess-service.com

14401 Sylvan St #102

Van Nuys, CA 91401

“Across From Van Nuys Court”
info@caprocess-service.com
Fax: (661) 360-8167
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New Members

The following applied as members to
the SFVBA in September 2011:

Amir Aharonov

Tinero, Aharonov & Associates, LLP

Encino

(818) 995-0405 * amir.aharonov@gmail.com
Family Law

Omar H. Bengali

Bergman and Dacey

Los Angeles

(310) 470-6110 * omarbengaliesq@gmail.com
Civil Litigation

Leslie Bouvier-Hashemi

Los Angeles

(213) 375-4775 ¢ Leslie.bouvier@yahoo.com
Criminal

Meryl Chambers

Kestenbaum, Eisner & Gorin, LLP
Van Nuys

(818) 781-1570

Criminal

Adelaida De La Torre

Lewitt, Hackman, Shapiro, Marshall & Harlan
Encino

(818) 990-2120 e adelatorre@lewitthackman.com
Paralegal

Ms. Elizabeth Agmon Gayle

Law Offices of Elizabeth Delevie Agmon
Encino

(818) 678-6646 ¢ delevieagmon@hotmail.com
Lemon Law, Litigation

Jeffrey A. Holcomb

La Quinta

(760) 564-7535 * holcombrelaw@dc.rr.com
Litigation, Real Property

Edgar E. Medina

Zenith Insurance Co.

Woodland Hills

(818) 590-4529 ¢ edgar_berkeley@yahoo.com
Workers” Compensation

Joshua Newstat

Lessam & Newstat

Sherman Oaks

(800) 295-1054 * Joshua@Lnlegal.com
Criminal

Timothy Dann Rand-Lewis

Gary Rand & Suzanne Rand-Lewis, PLCs
Sherman Oaks

(818) 779-1720
trand-lewis@randandrand-lewisplcs.com

Christopher Sean Reyes

South Pasadena

(626) 485-5212 « chrisreyes@lawyer.com
Family Law

Mr. Siavash Rokni

Encino

(818) 355-5955 * roknil00@mail.chapman.edu
Law Student

Christina Yu Wang

Calabasas

(818) 632-5583 « christina_wang@att.net
Law Student

Lisa Whiting

Lewitt, Hackman, Shapiro, Marshall & Harlan
Encino

(818) 990-2120  Iwhiting@lewitthackman.com
Paralegal
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Valley Community
Legal Foundation

HON. MICHAEL
R. HOFF, RET.
VCLF

President

A New Year Already

on January 1. The San Fernando

Valley Bar and its 501(c)(3) arm,
the Valley Community Legal Foundation,
each started their new year on September
24,2011 with the installation of its new
officers and board members.

As with most New Years, the
Foundation has made a list of resolutions.
The first resolution is to get greater
participation from the Bar membership.
One of the Foundation’s goals is to have the
Valley’ finest law firms (and that includes
all of the firms) get behind the Foundation
and to support it with contributions of
money and with participation.

The next resolution is to suspend the
annual Gala. While this year’s Gala was a lot
of fun, the amount of money realized was
not equal to the strident and valiant efforts
of so many Foundation members and its
supporters. The general economic slump is
certainly a condition that contributed to the
lessened attendance.

During the remaining part of 2011
and through 2012, the Foundation will be
having a number of fun events, just on a
smaller scale. Please look for announce-
ments about upcoming events and plan to
participate.

The Foundation is planning to have
a “Back in the Saddle” Gala in 2013 at the
Autry Museum and work has already begun
on that event.

When at the Van Nuys East courthouse
or the San Fernando courthouse, stop by
and take a look at the children’s waiting
rooms. Each member that contributed
to the Foundation helped establish these
children’s waiting rooms, which the VCLF
is grateful. Members of the Bar should feel
good about the contributions to the better
treatment of children.

The theme this year is to have fun
while making life better for the less for-
tunate members of the Valley community.
Remember, tax season is just around the
corner and the Valley Community Legal
Foundation is the official charity of the San
Fernando Valley Bar Association. &

A LL NEW YEARS’ DO NOT START

Hon. Michael R. Hoff, Ret. can be contacted
at mrhoff2@verizon.net.

www.sfvba.org

HOEFFLIN BURROWS

A Law Corporation
Personalized representation to attain client goals

HOEFFLIN - BURROWS delivers results by putting client interests first and
using a team-based approach to creatively, intelligently, and effectively
resolve legal matters. Specializing in disputes and litigation including:

e Real Estate

e Partnerships/LLC's

e Business and Corporate
e Trust/Estate Disputes

* Executive Employment
e Alternate Dispute Resolution
e Entertainment Disputes

Refer with confidence

Left to Right
Steven A. MeadVville e Richard M. Hoefflin ® Jason M. Burrows
of Counsel
2659 Townsgate Road, Suite 232
Westlake Village, CA 91361
805.497.8605
www.hoefflinlaw.com

You can call us selective,
particular and picky.

Or, if you have talent and
drive, you can simply call us.

At a time when most companies are cutting back, Northwestern
Mutual has added a record number of Financial Representatives
to its sales force in 2009 and has yet to slow down in 2010. If
you have the drive and talent to succeed, contact us.

Named one of the “Best Places to Launch a Career”
-BusinessWeek, September 2009

Ranked on of the “Training Top 125”
-Training magazine, February 2010

The Beer Financial Group

Woodland Hills - Encino

Santa Barbara - Bakersfield
(818) 887 -9191
www.northwesternmutual.com
www.beerfinancialgroup.com

insurance / investments / ideas’

05-3008 The Northwestern Mutual Life Insurance Company, Milwaukee, WI (Northwestern Mutual). Mitchell Craig Beer is a General Agent of Northwestern
Mutual (life and disability insurance, annuities) and a Registered Representative and Investment Adviser Representative of Northwestern Mutual Investment
Services, LLC (securities), a subsidiary of Northwestern Mutual, broker-dealer, registered investment adviser and member FINRA and SIPC. Certified Financial
Planner Board of Standards Inc. owns the certification marks CFP®, CERTIFIED FINANCIAL PLANNER™ and CFP (with flame logo)®, which it awards to individuals

who successfully complete initial and ongoing certification requirements. “Best Places to Launch a Career” September 2009. “Training Top 125" February 2010.
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Classifieds

ATTORNEY TO ATTORNEY
REFERRALS
APPEALS & TRIALS
$150/hour. I'm an experienced trial/appellate
attorney, Law Review. I'll handle your
appeals, trials or assist with litigation.
Alan Goldberg (818) 421-5328.

STATE BAR CERTIFIED WORKERS COMP
SPECIALIST
Over 30 years experience-quality practice.
20% Referral fee paid to attorneys per
State Bar rules. Goodchild & Dulffy, PLC.
(818) 380-1600.

EXPERT

STATE BAR DEFENSE & PREVENTATIVE LAW
Former: State Bar Prosecutor; Judge Pro
Tem.Legal Malpractice Expert, Bd. Certified
ABPLA & ABA. BS, MBA, JD, CAOC,
ASCDC, A.V. (818) 986-9890 Fmr. Chair
SFBA Ethics, Litigation. Phillip Feldman.
www.LegalMalpracticeExperts.com.
StateBarDefense@aol.com.

HELP WANTED

LITIGATION SUPPORT ATTORNEY
Attorney with 7 years experience available
to assist with court appearances, drafting
pleadings or document review. Reasonable
rates. Brian Smith, bsmith493@sbcglobal.net.

SPACE AVAILABLE
ENCINO

EXECUTIVE SUITE (2,000 sf.) 5 window
offices, large secretarial/steno pool,
storage; MINI-SUITE (850 sf.) 2 window
offices, 2 sec. spaces, storage; INTERIOR
OFFICE (300 sf.) includes 1 sec. space; 3
WORKSTATIONS (60 sf. each). Includes:
reception room, shared kitchenette, 3
common area conference rooms, and law
library, paid utilities, janitorial, security
building with 24/7 access. Call George or
Patti (818) 788-3651.

Encino office for rent, includes one secretarial
space and use of conference room. Copies
and fax machine additional charge. Call
Diane Goodman (818) 386-2889.

SHERMAN OAKS
Executive 14 x 20 window office, secretarial
space and phone system. Kitchen, conference
room, available — copier, fax and form
pleading program. Call Larry Epstein at
(818) 905-0531.

VAN NUYS
Van Nuys Airport Office (Approx. 12x8),
desk, reception, conference room/library,
Fax/copy/coffee room, Internet access
and parking. Inquire at RTM@
Richardtmillerlaw.com.
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VAN NUYS/CANOGA PARK
Excellent for attorneys, professionals. Great
mid-Valley locations. Van Nuys 600-1,500SF
and Canoga Park 400-600SE Fantastic prices
and terms. Honest, clean and working. Call
owner direct, Ken (818) 909-7551.

WOODLAND HILLS
Beautiful suite and great location at Topanga
and Victory. 12’x16’ window office in law
suite. Secretarial bay available. Reception
room, conference room, kitchen, fax, copier
and internet access. Street parking available.
Call (818) 716-6400.

SUPPORT SERVICES

PROFESSIONAL MONITORED VISITATIONS
AND PARENTING COACHING

Family Visitation Services * 20 years experience
“offering a family friendly approach to” high
conflict custody situations ® Member of SVN
* Hourly or extended visitations, will travel
* visitsbyllene@yahoo.com ¢ (818) 968-
8586/(800) 526-5179.

VAN NUYS

Unique law office opportunity just
blocks from the Van Nuys courthouse.

Two buildings on one parcel.
Front building has multiple offices
with reception area, kitchenette.

Rear building can be used as offices
(2 bedroom, 1 bath house w/hardwood
floors, built-ins, kitchen, laundry)
above a partitioned 3-car garage
(great storage).

Ample offstreet parking.
Approximately 2183 sf.

Call Lynne Beavers Realtor

(213) 703-7145

Messenger &

Attorney Service

30th Year of Service to the
San Fernando Valley/Southern
California Legal Community

¢ Noon Court Run - same day filing
in all So. Cal. Gourts

* Process Serving Per Your
Exact Specifications

o Last Minute Court Filings in
All Southern California Gourts

¢ Mobhile Notary

o RUSH SERVICE 24/7

(818) 774-9111 - (323) 891-7500
(310) 272-3002 - (809) 777-71170

“We Don’t Promise Anything
We Can’t Deliver”

IW’QVIA

ie:

MESSENGEREZATTORNEY SERVICE

Discounts to SFVBA Membenrs

EXPERT WITNESS CONSTRUCTION

SPECIALTIES:

* Lawsuit Preparation/Residential
Construction ® Single and Multi-family,
Hillside Construction ® Foundations

* Vibration Trespass * Concrete * Floors

* Tile * Stone * Retaining Walls
Waterproofing * Water Damages » Roofing
* Sheet Metal » Carpentry/Rough Framing
* Stairs ® Materials/Costs * Building
Codes * Construction Contracts

CIVIL EXPERIENCE:

Construction defect cases for insurance
companies and attorneys since 1992

CONSTRUCTION
EXPERIENCE

CONSTRUCTION
COM PANY Stephen M. Cook

California Contractors License B431852

Graduate study in Construction
L.A. Business College, 1972

1. 818.438.4535 .« 818.595.0028

EmaL scook16121@aol.com

7131 Owensmouth Ave., Canoga Park, CA 91303

www.sfvba.org



Sometimes numbers are
the only prints left behind.

Arxis Financial is a proven forensic accounting and litigation

specialist. We will examine the financial data and help you

determine the “bottom line.” Arxis provides financial and
valuation analysis needed to resolve a variety of legal disputes
from family court to civil, criminal, and probate courts. In many
cases our experts can help you reach a settlement. If trial or

arbitration is required we give you the support you need to win.

Chris Hamilton, CPA, CFE, CVA

805.306.7890
www.arxisfinancial.com
chamilton @arxisgroup.com

ARK

FINANCIAL, INC.

OUNTING BUSINESS VALUATION FREAUD AMNALYSIS

When Bankruptcy
May Be the Best Solution...

Choose an experienced & knowledgeable attorney who provides
personal & timely attention and recommends bankruptcy only when
it is the best solution.

Law Offices of Steven R. Fox
Bankruptcy & Related Matters

Debtor and Creditor Representation

Chapter 11 Reorganization 17835 Ventura Blvd., Suite 306
Bankruptcy Litigation Encino, CA 91316 Il (818) 774-3545
Developing and Rebuilding Companies SRFox@Foxlaw.com
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Calendar

Probate & Estate Planning Section
IRS Victories in the Tax
Court: What This Means to
You and Your Clients

NOVEMBER 8

12:00 NOON

MONTEREY AT ENCINO RESTAURANT
ENCINO

Lance Hall, Co-founder and President of FMV
Opinions, Inc., will review some of the most
recent and relevant court cases (Boltar, Mitchell,
Saunders, Foster; Giustina and Gallagher).

The seminar will examine the actions of an
increasingly assertive Tax Court in determining
valuation or appraisal conclusions that are
impacting “how” experts determine value and
what the court sees as biased opinions from the
experts you engage.

MEMBERS NON-MEMBERS
$35 prepaid $45 prepaid
$45 at the door $55 at the door
1 MCLE HOUR

Business Law, Real Property &
Bankruptcy Section

Opinions, Memorandum and
Tentative Opinions of the
Woodland Hills Bankruptcy
Judges

NOVEMBER 9

12:00 NOON

SFVBA CONFERENCE ROOM
WOODLAND HILLS

Attorney Steve Fox and our panel of experts will
offer an analysis of the past year’s cases at the
Woodland Hills Bankruptey Court.

MEMBERS

$30 prepaid
$40 at the door
1MCLE HOUR

NON-MEMBERS
$40 prepaid
$50 at the door

All-Section Meeting
Social Media for
Attorneys 101

NOVEMBER 10

12:00 NOON

SFVBA CONFERENCE ROOM
WOODLAND HILLS

SFVBA Member Services Coordinator Irma Mejia
will cover the basic principles of social media.
The workshop will provide a basic overview of
the major social networks, their features and

privacy settings and the benefits they can provide

to attorneys. RSVP soon, space is limited!

FREE TO SFVBA MEMBERS!

Workers’ Compensation Section
What Almaraz Guzman
Language to Seek in Medical
Reports

NOVEMBER 16
12:00 NOON
MONTEREY AT ENCINO RESTAURANT

ENCINO

Tim Null, a former rater with California’s
Department of Industrial Relation Disability
Evaluation Unit, will discuss the current AMA
Guides and the Almaraz/Guzman language you
should look for in a medical report.

MEMBERS NON-MEMBERS
$35 prepaid $45 prepaid
$45 at the door $55 at the door
1 MCLE HOUR

Litigation Section i
Collaborative Practice

NOVEMBER 17

6:00 PM

SFVBA CONFERENCE ROOM
WOODLAND HILLS

Attorney Michelle Daneshard will explain how
collaborative practice works and outline the
benefits to all attorneys, particularly in the
litigation field.

MEMBERS

$35 prepaid
$45 at the door
1MCLE HOUR

NON-MEMBERS
$45 prepaid
$55 at the door

Family Law Section
HOT TIPS

NOVEMBER 28

5:30 PM

MONTEREY AT ENCINO RESTAURANT
ENCINO

Attorney Gary Weyman and family law judicial
officers and practitioners will review what you
should and should not be doing in your practice.

MEMBERS NON-MEMBERS
$45 prepaid $55 prepaid
$55 at the door  $65 at the door
1MCLE HOUR

All-Section Meeting
How to be Proactive in Your
Practice!

DECEMBER 2

12:00 NOON

SFVBA CONFERENCE ROOM
WOODLAND HILLS

Noted client retention expert, Douglas Kolker, will
host a lunch to share with members a proactive
system that will help you retain clients. This
interactive workshop will help attorneys learn
how to control the buyer/seller interactions with
prospective clients and give insight into how you
can become better at retaining clients without
compromising the high standards of your practice.
RSVP soon, space is limited!

FREE TO CURRENT MEMBERS!

SAVE THE DATE

iday/January 13
; and
Saturday, January 14, 2012

Braemar Country Club
Tarzana

Members earn 12.5 hours
\ of participatory MCLE credit,
including all specialty credits,
for only $159!

' N $129 for SFYBA Members

£ (Only $79 for MCLE Marathon Registrants)

The San Fernando Valley Bar Association is a State Bar of California MCLE approved provider. To register for an event
ro i listed on this page, please contact Linda at (818) 227-0490, ext. 105 or events@sfvba.org.

34 Valley Lawyer = NOVEMBER 2011

www.sfvba.org



FINALLY..

THE SAN FERNANDO VALLEY HAS ITS
OWN ARBITRATION, MEDIATION AND
MANDATORY SETTLEMENT CENTER.

An affordable, tasteful, private venue to condugt your next important meeting.
Bring in your own mediator or Select som o

Conveniently located
P _across the street from
§E R EERE. The Van Nuys Courthouse.

PCR Mediation Center, a subsidiary of Personal Court Reporters
A full service court reporting firm with five conveniently located offices in
Los Angeles « Van Nuys « Ontario « Ventura « Santa Barbara

818.988.1900

14520 Sylvan Street, Van Nuys CA 91411 « www.pcrmediationcenter.com
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Q@ QOO KRYCLER Phone: (818)995-1040

- FERVIN Fax: (818)995-4124
ooo_ ) _u TAUBMAN« 15303 Ventura Boulevard, Suite 1040
ooiou \NALHEIM Sherman Oaks, CA 91403

E-mail: INFO@KETW.COM

AN ACCOUNTANCY CORPORATION ..
Visit us @ www.KETW.COM

Litigation Support e Expert Witness

Forensic Accountants e Family Law Matters

Business Valuations e Loss of Earnings ¢ Damages

OFFICIAL SPONSORS OF THE
SAN FERNANDO VALLEY BAR ASSOCIATION

Member SEC Practice Section

American Institute of Certified Public Accountants

When you need more than just numbers...you can count on us...

Call Mike Krycler or Ken Walheim




