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PRESIDENT’S MESSAGE

Legal Leadership During a Crisis

are well!

At this point, every single lawyer
in the San Fernando Valley has been
dramatically affected by the COVID-19
pandemic.

The Bar Association has been
affected as well and, just like you, we are
up and running as best as we can.

As SFVBA President, | issued a
challenge to our staff to continue to
provide excellent online and remote
services to our members to assist in
providing the tools to succeed in going
forward.

| am encouraging our members
to display leadership to their clients,
colleagues and employees.

While this is an impactful event, it
will end soon and we will all be judged
on how we reacted. | am distressed by
how many of my fellow lawyers have
surrendered to anxiety and fear.

| plead with law firm owners not to
panic and dismiss employees—business
will return and there is plenty of public-
sector help to tide you over.

There is no better time to continue
to provide excellent legal services to our
community regardless of your area of
practice.

| would like to share some excerpts
of a letter | recently wrote to my team:

I HOPE YOU AND YOUR FAMILY

“Let me give you the good news! We
are all going to get through this so do
not let fear and panic take over. Although
this crisis is unique, crises still happen
with some regularity. You need to keep
your heads even though others are losing
theirs! If any of you need anything for
you or your family, please contact me
directly.

www.sfvba.org

“Let me give you some more good
news—I will not abandon you during
this crisis. Your jobs are solid and
we are still in business. | have been
taking steps to keep you secure in the
coming months even though nobody
is crashing any cars right now!

“I was inspired to write you this
email this morning because | read
a post online from a very good and
well-established divorce and estate
planning lawyer that | know. In sum,
she said that she is “freaking out,” and
has let most of her employees go. |
believe this is crazy for two reasons.
One, who is going to do the work now
and when things recover? And two,
she is seeing doom and gloom instead
of an opportunity.

“Opportunity?” you ask? Yes.
Could you imagine if our firm did
estate plans right now? Every single
person | know would want a will, a
trust and a medical directive in case
someone got sick. We could sell
a million of these. If that were not
enough, could you imagine if we did
family law right now? Every divorced

BARRY P.
GOLDBERG
SFVBA President

bpg@barrypgoldberg.com

client would need custody modifications
and support payment adjustments...

a lot of stay-at-home couples are going
to immediately file for divorce. So—I ask
you—who is going to do all that work and
make all that money? The answer is the
law firms that stayed cool and stuck with
their teams!

“l am sharing my ‘mindset’ with you
because | want you to take a few seconds
to apply a positive mindset to your
particular situation. Will you panic, freeze
and give up? Or will you carry on, while
others you know scramble for government
help and stock up on toilet paper?

“To carry on, all I ask is that you keep
up your regular work schedules, spoil our
clients with care and try to solve as many
problems as you can. We will get through
this together.

“Thank you for being part of my
team!”

My fellow attorneys, all | ask is that
you not give in to panic or desperation.

Please find apportunities to serve your
clients in this great time of need.

When all is said and done, isn’t that
really why we chose our profession? &

Robert Graf

DRE# 01469117

and Orange County areas.
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EDITOR’S DESK

Trying Times...Again

ACK IN THE DAY, | WORKED

with the World Trade Institute

of Pace University as a
consultant, helping them cultivate West
Coast trade associations as partners
for their curriculum of international trade
and logistics classes.

The Institute was headquartered
on the 55 floor of the World Trade
Center’s East Tower, and early on that
September morning some 20 years ago,
it all came crashing down.

In my office hangs a photograph
of the Twin Towers. Surrounding the
photograph are the business cards of
friends of mine that worked in the World
Trade Center complex. Five of them
were among the almost 3,000 innocents
who didn’t make it home to their families
that day.

Every one of us lost someone or
something that 9/11—a loved one, a
dear friend, an acquaintance, a feeling
of security, the blissful ignorance of the
fact that there are those in the world
who detest us because we, flawed to
be sure, are still a genuinely free people
with much to be grateful for.

It was, as Thomas Paine wrote two
hundred-plus years before, a time that
“tried men’s souls.”

They were, indeed, trying times, as
they were when Paine penned those
words in 1776, the very concept of
what was to be a free and independent
United States was a dream teetering on
the edge of total evaporation.

| recommend reading David
McCullough’s epic book, 71776, to see
how close our country came to un-
being.

Victory at Yorktown over the
strongest army in the world, the Bill of

www.sfvba.org

Rights, the Constitution and the halting
baby steps of the new Republic were
beyond the horizon of even the most
optimistic among those freezing in
the snow, compelled to eat their shoe
leather at Valley Forge.

Since then, we, as a nation, have
seen many times that have shaken us
to the core—civil war, a pair of world
wars, depressions, recession, disease,
financial panics, rabid terrorism, fanatic
attacks on our values from within and
without.

And, yet, here we are.

So it appears, though, that it is
“trying time” again. This go-round,
we are facing a faceless, microscopic
enemy that has brought our society
to a near standstill, causing fear, and
burdening us with anxiety.

The most difficult battle, though, is
shutting out the voice in our head that

MICHAEL D. WHITE . #7257
SFVBA Editor '

oo e

michael@sfvba.org

tells us to surrender to the panic and
gnawing uncertainties.

That, perhaps is easier said than
done, but, “Tyranny [read: COVID-

19], like hell, is not easily conquered,
yet we have this consolation with us,
that the harder the conflict, the more
glorious the triumph,” wrote Paine.
“The summer soldier and the sunshine
patriot will, in this crisis, shrink from
the service of his country; but he that
stands by it now, deserves the love
and thanks of man and woman.”

No summer soldiers or sunshine
patriots here. Adapt and overcome. We
are stronger than we think and we will
shoulder-through.

Take the opportunity to peek at an
even brighter future while standing on
the shoulders of the giants who paid an
often-staggering price to get us here.

See you when the time is right. &~

PROTECTING YOUR PRACTICE

THROUGH 2020 AND BEYOND.

As we enter this new decade having lowered our
premium rates by an average of 17%, Lawyers’ Mutual
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Join our member community www.lawyersmutual.com
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” By reading this article and answering the accompanying test questions, you can earn one MCLE credit.
CLE To apply for the credit, please follow the instructions on the test answer form on page 21.

Remedies for Breaches
of Fiduciary Duty

By Brent Dorian Brehm and Michelle L. Roberts

The Employee Retirement Income Security Act, or
ERISA, is complicated and multi-layered. As such, it is
critical to know when and how liability may be imposed
on a benefit plan sponsor—often, an employer—after
it makes a mistake in the administrative or functional

12 Valley Lawyer = MAY 2020 www.sfvba.org
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HE EMPLOYEE RETIREMENT INCOME SECURITY

Act of 1974 (ERISA) governs most employer-

provided employee benefit plans offered by private-
sector employers.

For aggrieved ERISA plan participants, the law guarantees
the right to a “civil action” while ERISA pre-empts any state-
law cause of action that duplicates, supplements, or supplants
ERISA’s civil enforcement remedy.’

Thus, ERISA provides the only remedy available if an
individual could have brought her claim under ERISA, and
where no other independent legal duty is implicated by a
defendant’s actions.?

Equitable Remedies
This decade has borne witness to a reawakening of long-
forgotten equitable remedies that can be accessed under
ERISA—specifically, ERISA § 502(a)(3)(B), 29 U.S.C.
§1132(a)(3)(B)—the civil enforcement provision that empowers
a participant, beneficiary, or fiduciary to obtain other
“appropriate equitable relief” to redress any act or practice
which violates ERISA or the terms of an ERISA plan, or enforce
any provisions of ERISA or the terms of an ERISA plan.3

By way of background, § 502(a)(3) was generally viewed
as a toothless civil enforcement provision, often providing no
remedy for a wrong.* This impression stemmed from a 1993
U.S. Supreme Court decision, which held that ERISA does
not authorize suits for money damages against non-fiduciaries
who knowingly participate in a fiduciary’s breach of fiduciary
duty.b

The Supreme Court construed § 502(a)(3)(B) to authorize
only “those categories of relief that were typically available in
equity,” such as injunction, mandamus, and restitution and
thus rejected a claim that it deemed as seeking “nothing other
than compensatory damages” or legal relief.6 7

Subsequent lower court decisions left considerable
doubt as to whether monetary relief for breaches of fiduciary
duty and other statutory violations were ever available under
ERISA.8

This long-standing doubt effectively changed the status
of fiduciary and a shield against liability was raised. The words
of Benjamin Cardozo, holding a fiduciary to “[n]Jot honesty
alone, but the punctilio of an honor the most sensitive,” was
effectively lost.?

But, recent court decisions enfeebled this shield,
permitting remedies where none appeared to stand before,

14 Valley Lawyer = MAY 2020

particularly with respect to breaches involving health and life
insurance benefits.

The focus of this article is on when and how liability may
be imposed on a plan sponsor (often, an employer) after it
makes a mistake in the administrative or “functional” phase
of ERISA plans.

This phase is when administrators are answering
questions about the plan or performing the day-to-day
work that benefits require, such as collecting premiums,
monitoring enroliment, or asking for items that need to be
provided before coverage becomes effective.

ERISA was designed to provide for fair and prompt
enforcement of rights under a plan and the encouragement
of the creation of such plans. Considering how many
employers provide ERISA regulated benefits, and the
complexity in doing so, understanding the potential liability
if a mistake is made in administering those plans becomes
important.

This article explores the rising tension between
ERISA’s goals in the wake of equitable surcharge liability for
employers when their mistake in plan administration harms a
plan participant or beneficiary.

Breach of Fiduciary Duty
ERISA defines a fiduciary with respect to a plan to include
an entity that exercises any control over the management
of the plan or is responsible for the administration of such
plan. 29 U.S.C. § 1002(21)(A). As such, plan insurers are not
fiduciaries, unless they determine claims made against the
plan.™0

Since employers establish the plan and set its terms,
they serve as fiduciaries, and are almost always named as a
fiduciary in the plan documents.

Despite some employers arguing to the contrary when
mistakes happen, if it is a named plan administrator, it
can be sued for breach of fiduciary duty when handling
administrative or functional aspects of the plan.'!

The duties of an ERISA fiduciary include the duty
of loyalty, a duty to disclose, and requires a fiduciary to
“discharge his duties with respect to the plan solely in the
interest of the participants and beneficiaries.”!2

This includes the obligation to convey complete
and accurate information material to the participant’s
circumstances, even when the participant has not specifically
asked for the information.3

A fiduciary has an affirmative duty to inform when it
knows silence might be harmful.

Brent Dorian Brehm and Michelle L. Roberts are partners in the law firm of Kantor & Kantor.
Their practice focuses primarily on private long-term disability and life insurance claims. They can be
reached at bbrehm@kantorlaw.net and mroberts @kantorlaw.net.
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When it comes to plans involving insurance—health,
life, disability, etc.—a fiduciary may not administer the plan
in such a way that it creates a situation where essentially
risk-free profits can be obtained from premiums paid on
non-existent benefits. The mere refund of premiums may
be insufficient to right such a breach of fiduciary duty as the
fiduciary must always be guided by the purpose of making
coverage a reality.®

A fiduciary is also liable when its breach caused an
employee to be inadequately informed in her decision
whether to pursue benefits. 6

A showing of detrimental reliance on the fiduciary’s
breach is not required for equitable recovery —all that needs
to be established is the violation injured the individual in
question.”

Finally, a fiduciary may be liable for a co-fiduciary’s
actions where it has enabled such other fiduciary to commit
a breach or it has knowledge of a breach by the co-
fiduciary. In such a circumstance, both fiduciaries are liable,
unless one of them made reasonable efforts to remedy the
breach.®

Equitable Surcharge

A breach of fiduciary duty claim must be brought under

§ 502(a)(3) and thus is limited to equitable relief. Many
lawyers recall learning a maxim from law school that money
damages are not available in equity, which provides things
like specific performance or injunctions. Legal remedies
allow recovery of monetary damages. But that is not
completely accurate.

The U.S. Supreme Court’s decision in CIGNA Corp. v.
Amara marked a sea change for the understanding of the
equitable relief provided by ERISA under § 502(a)(3).°

In Amara, the U.S. Supreme Court entered the way-
back machine to the time before the merger of law and
equity. Citing to cases as far back as 1817 and hornbooks
from 1823, it explained § 502(a)(3) provided any remedy
available to the courts of equity. Those remedies were
indeed broad, as a maxim of equity states that “[e]quity
suffers not a right to be without a remedy.”20

The Court then reviewed three traditional equitable
remedies: reformation of the contract, estoppel, and
surcharge.

Each of those remedies are potentially powerful.
Reformation can change the terms of a contract—as
contrasted with the power to enforce contracts as
written—in order to remedy a false or misleading statement
provided by a fiduciary. Estoppel essentially puts the
employee into the same position she would have been
in had the fiduciary’s false statements been true. But
surcharge has proven to be the most influential of the three,
perhaps because surcharge can take the form of a money
payment.?!
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Equitable surcharge is a form of injunction that can require
a fiduciary to pay monetary compensation for a loss resulting
from its breach of duty or to prevent unjust enrichment. Another
benefit of surcharge is that it does not require detrimental
reliance—a prerequisite for estoppel.2?

Through surcharge an employee or beneficiary is simply
ordered to be made whole following a breach—an extremely
flexible remedy in which the court can “mold the relief to
protect the rights of the beneficiary according to the situation
involved.”23

A fiduciary can be surcharged under § 502(a)(3) upon a
showing by a preponderance of the evidence of actual harm
caused by its breach of fiduciary duty. Harm can be as broad as
the loss of a right protected under ERISA, such as the right to
apply for a particular benefit.

Mistakes Resulting in Monetary Surcharge Against
Employers

With the legal and remedial framework in place, how has this
played out in the real world? Lots of ways. In presenting the
rules, this article focused on first-party entities—employers and
insurance companies.

But the rules apply to any entity that develops ERISA
fiduciary responsibilities, including third-party vendors, as many
employers outsource the administration of benefits.

In such a case, the vendor may find itself financially
responsible for mistakes made in the administration of the
benefits.

Failing to Answer Participant’s Specific Questions
Echague v. Metropolitan Life Ins. Co. involved liability attaching
to a vendor for breach of fiduciary duty and surcharge.?*

Carol Echague had $440,000 in life insurance benefits
through an ERISA plan offered by her employer. The employer
outsourced administration of the life insurance benefits, and
multiple other benefits, to TriNet Group, Inc.

She stopped working and took a leave of absence after she
was diagnosed with cancer.

TriNet sent Echague several letters that explained to her
that it was important for her to understand her rights and
responsibilities while on leave. The letters directed her to
several written materials, directed her to an online portal, and
recommended an ‘800’ telephone number if she had questions
regarding her benefits, but never specifically addressed her life
insurance.

Thereafter, Echague emailed TriNet, informing it that she
did not want any insurance to lapse and inquiring where to send
premium payments for continued insurance.

In response, TriNet simply resent Echague copies of its prior
letters and did not provide her with any information in direct
response to her inquiry. Because her employer had always paid
the premiums, Echague did not start paying the premiums on
her life insurance.?®
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After Echague died, MetLife denied her husband’s life
insurance claim because the policy had lapsed for failure to
pay premiums. He appealed, arguing that neither he nor his
wife had been informed that the life insurance was at risk of
terminating and that neither he nor his wife received notice
from anyone that premiums were not being paid. A lawsuit
followed.26

The court found that TriNet could be held liable as a
plan fiduciary because it administered the plan despite the
delegation of claims determinations to MetLife. For example,
TriNet sent COBRA and FMLA notices, transmitted premium
payments to MetLife, and kept track of what employees were
in the plan.?”

However, the court did not find TriNet’s breach was in
providing Echague with non-specific information when she
went out on leave of absence.

Rather, it was TriNet’s response to the email that
breached its fiduciary duties because the response failed
to provide complete and accurate information to Echague
regarding her situation.?8 The court determined TriNet had
a duty to specifically answer her question—which it failed
to do—and provide more than generic and duplicative
information.2®

TriNet’s mistake was that it failed to provide a specific
answer to a specific question. The result—a judgment against
the company for $440,000 through the doctrine of equitable
surcharge.®0

Failing to Address Each Plan Requirement

Dr. Scott Erwood worked for WellStar Health System, Inc. and
had $1,000,000 in life insurance coverage through its ERISA
plan.

After suffering a seizure, Erwood was diagnosed with a
brain tumor. As a result, he stopped working full-time, and
transitioned to part-time employment before leaving work
completely.

Around the time Erwood stopped working in full, he and
his wife met with WellStar’s benefits representatives to discuss
benefits after his employment ended.

At the meeting the Erwood’s repeatedly asked if all their
coverage was going to remain the same. It was repeatedly
confirmed that it would. The life insurance benefit was
discussed, but not one specific aspect—conversion. 3!

Under the life plan, after Erwood ended his FMLA
leave —during which he paid premiums to maintain his
medical, dental, vision, and life coverage —thus converting
the life insurance benefit from an ERISA benefit to an
individual benefit, it being the only way to continue his life
insurance. WellStar did not send him any information regarding
conversion and continuation of the life insurance benefit after
his FMLA leave ended.

This remained true even though WellStar knew Erwood
was dying and that he had been approved for $250,000 of
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early life insurance benefits under the plan’s Terminal lliness
Benefit.32

After Erwood died, his wife presented LINA with a
claim for the remaining $750,000 in life insurance benefits.
LINA denied the claim because he was no longer an active
employee at WellStar nor had he elected to continue his
policy via conversion to an individual policy.33

Soon thereafter, she sued WellStar for breach of fiduciary
duty.

The court found that WellStar had, in fact, breached its
fiduciary duty owed to Erwood when it remained silent on
the single non-addressed benefits issue during the meeting
called for the express purpose of informing the Erwoods
about maintaining all of their benefits.

WellStar had successfully informed the Erwoods about
how to keep all of his benefits in force during the FMLA leave
and had even been successful in informing the Erwoods
about how to keep all of Erwood’s benefits in force after the
FMLA leave—with the only exception being his life insurance
benefits.34

WellStar’s mistake was that it failed to address every
single plan requirement to continue plan benefits during
a meeting called for the general purpose of providing
information about continuing plan benefits.

The result—a judgement against WellStar for $750,000
through the doctrine of equitable surcharge.

Failing to Track Eligibility Requirements for Coverage
Tammy Frye worked for American Greetings, which provided
a suite of benefits through MetLife.3%

The responsibility for administration of her benefits was
delegated to MetLife. One perk of the plan was the ability
to elect certain coverage for dependents, including life and
AD&D insurance coverage.

However, eligibility for dependent coverage ended when
the dependent reached the age of 23.

Frye elected to obtain various benefit coverages on her
son, including both life and AD&D insurance. During the
process of enrolling her son in coverage, which was done
entirely through MetLife’s website, Frye provided his date of
birth. The coverage went into force and premiums continued
to be paid through payroll deductions.

When Frye’s son turned twenty-three, she did not alert
American Greetings or MetLife of this fact. And neither of
them alerted Frye that her son had aged out of coverage.

Frye’s son died in a traffic accident at the age of twenty-
four-and-one-half. She then submitted a claim for benefits,
which MetLife denied on the basis that her son was ineligible
for coverage at the time of his death.

Frye appealed, arguing that she thought she had
insurance; she had never been told about the age cut-off;
American Greetings and MetLife knew about her son’s age
because it was provided during his enroliment for medical
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insurance, not the life or AD&D insurance; and neither MetLife
nor American Greetings had sent her any information about
conversion when her son aged out. The appeal was denied,
and a lawsuit followed.36

The court ruled that American Greetings and
MetLife breached their fiduciary duties owed Ms. Frye
by implementing a flawed administrative process. With
specificity, the court determined it was a breach to allow
employees like her to pay for coverage for dependents who
either are ineligible or become ineligible.®”

The court was concerned by the potential that allowing
that to happen might lead to MetLife receiving “essentially
risk-free windfall profits from employees who paid premiums
on non-existent benefits but who never filed a claim for those
benefits.”38

It also faulted only American Greetings and MetLife for
the failure of communication, as they “are the fiduciaries on
the scene.”®?

American Greetings and MetLife’s erred by not tracking
the age of insureds to ensure they are notified when coverage
ends. The judgment against both American Greetings and
MetLife amounted to the full life and AD&D coverage amounts
via surcharge.

Paying Premiums for Ineligible Employees
Referral, a small company with fifteen employees, employed
Teresa McGee.*°

The company offered employees a life insurance plan
that included basic benefits, as well as the opportunity to
purchase additional coverage under a voluntary life policy.
Between the two, McGee was insured for $143,550 in life
insurance.

Unfortunately, she was diagnosed with breast cancer and
was compelled to stop working.

At that point, Referral’s Managing Director told McGee
that he would continue to pay the premiums to guarantee
that she continued to maintain her life insurance. He did so
because he knew her condition was terminal.

Referral was true to its word and paid life insurance
premiums for McGee for over a year after she stopped
working. It did not convert McGee’s insurance or notify her
of her conversion rights. Unfortunately, the plan stated that it
only covered employees who were in active employment.

The court determined Referral breached its fiduciary duty
when it made a misrepresentation to McGee by informing her
that it would continue to maintain her life insurance coverage.
This was true even if the company did not know whether it
could continue her coverage via premium payments. The
misrepresentation was material simply because it prevented
McGee from making an informed decision regarding her
coverage and other options.*!

Referral’s mistake was in not checking whether the
continued payment of premiums would, in fact, continue
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coverage. The result was a judgment against Referral for
$143,550 via equitable surcharge—an amount Referral was
unable to pay and did not have insurance to cover and,
possibly, could lead to bankruptcy.*?

Failing to Provide Employees with a Summary Plan
Description (SPD)
Michelle Snitselaar worked for Mount Mercy University.3

Under the terms of the school’s life insurance plan, a
lawful spouse was eligible for dependent coverage, while a
spouse’s coverage ends on the date of divorce or annulment.
At that point, the dependent may convert the coverage to an
individual policy.

However, Snitselaar and her husband were never provided
with a summary plan description regarding this coverage—a
violation of ERISA, 29 U.S.C. § 1024(b)(1).

In 2010, she enrolled for life insurance coverage under the
plan for herself and her husband.

The couple eventually divorced and, in February 2015, the
Snitselaar’s divorce was finalized and, less than three months
later, her now ex-husband died.

Snitselaar then filed a claim for the $60,000 in life
insurance she believed was still in force.

Unum denied the claim because the divorce ended the
coverage and the benefit had not been converted.*

Snitselaar argued that she was never informed in writing
or verbally of the right to convert or that divorce could affect
the policy. A lawsuit followed with the court ultimately finding
that Mount Mercy had “clearly” breached its fiduciary duty by
failing to timely deliver a certificate of coverage or summary of
benefits to Snitselaar.

But was there harm and causation? Yes—simply by failing
to provide the summary plan description or notice of the
conversion rights, Mount Mercy had both harmed Snitselaar
and caused that harm by keeping her uninformed.

Mount Mercy had not provided a summary plan
description and not keeping track of an employee’s divorce
with a judgment found against it for $60,000 under the
equitable “make-whole, monetary relief” of surcharge.*®

Failing to Apprise Insurance Company of Important
Information Specific to Employee

While only at the motion to dismiss stage, Harris v. Life Ins.
Co. of N. America,*® is informative, as well. Bruce Harris, the
plaintiff’s husband, received life insurance coverage through a
plan sponsored by his employer BDO USA, LLP and insured
by LINA.

After Harris was diagnosed with cancer, he stopped
working and filed a long term disability claim to LINA under
BDQO’s LTD plan. Because the LTD claim was approved, it
triggered a provision in the life insurance plan allowing for
twelve months of continued life insurance before the insurance
terminated if it was not converted or ported. BDO and LINA
were aware Harris’ cancer caused him to leave work, the date
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he left work, and that the cancer had prevented him from
returning to work.

Shortly after Harris’ disability claim was approved, BDO
and LINA corresponded concerning the “need” to notify Harris
about the conversion and portability options under the life
insurance plan available when the twelve-month continuation
period ended.

Despite that, Harris was not notified by either BDO or
LINA. Rather, BDO allowed Harris to continue making life
insurance premium payments several months beyond the
termination of his coverage.

Eventually, BDO wrote to Harris and informed him that his
employment had terminated. The letter included information
about continuation of benefits upon termination and stated
that LINA would contact him and provide him with conversion
and portability options for his life insurance policy.

Neither LINA nor BDO followed up with Harris or provided
paperwork regarding conversion or portability options. BDO
did not communicate with LINA that the time had come when
it “needed” to provide Harris with this paperwork.

BDO filed a motion to dismiss contesting that it was not
obligated, as a fiduciary, to provide Harris with conversion and
portability information or alert him to the lapse of his coverage.
In denying the motion, the court recognized three ways BDO
had breached its fiduciary duty —subjecting itself to potential
equitable remedies, including surcharge.

First, though Harris had not alleged he inquired of BDO
or LINA concerning his conversion or portability rights, BDO
was aware that Harris was severely, even terminally, ill. This
awareness, if true, triggered BDO’s fiduciary duty to inform.

BDO was on notice Harris would be interested in
continued life insurance. BDO breached its fiduciary duty in
failing to provide him with the information to convert and/or
port his life insurance policy when BDO knew he would likely
want—and need—to continue his coverage.

Second, because BDO made an affirmative representation
to Harris that information and paperwork would be
forthcoming, even if from LINA, and BDO did not follow
through on its assurance, BDO had breached its fiduciary
duty.

Third, the acceptance of premiums after Harris’ coverage
had lapsed was a breach of fiduciary duty because it was
tantamount to confirming coverage. It was not necessarily
case determinative that Harris did not continue to pay those
premiums until the time of his death.

These cases mentioned above show that, while
administering ERISA plans might be complex, given the
relative paucity of case law regarding ERISA surcharge,
mistakes may not be that common, or lawyers may not fully
understand the true power of equitable surcharge.

Yet, given the ease with which courts will ensure plan
participants get the ERISA benefits they reasonably believed
they held, it is important for plan administrators and insurers
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to be extra diligent in the process, while these types of
surcharge cases may rise in prominence as claimants learn
that monetary relief might be available to remedy breach of
fiduciary duty. £~
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CLE

10.

Test No. 139

ERISA governs all public sector
employee benefit claims.
U True Q False

ERISA pre-empts any state-law
cause of action that duplicates,
supplements, or supplants ERISA’s
civil enforcement remedy.

U True U False

ERISA §502(a) contains ERISA’s
civil enforcement provisions.
O True U False

Courts have always recognized

ERISA as providing for monetary

relief for breach of fiduciary duty.
U True Q False

An ERISA fiduciary is anyone that
exercises any control over the
management of an ERISA plan or is
responsible for the administration
of such plan.

U True Q False

Plan insurers are always ERISA
fiduciaries.
U True U False

ERISA protects employers from
being sued for breaches of
fiduciary duty.

U True U False

An ERISA fiduciary must provide
information only in response
to a specific request for that
information.

U True U False

A named plan administrator
can be sued for breach of
fiduciary duty when handling
administrative or functional
aspects of an ERISA plan.

O True U False

An ERISA fiduciary must discharge
her duties with respect to an ERISA
plan solely in the interest of the
participants and beneficiaries.

U True U False

11.

13.

14.

15.

16.

17.

18.

19.

20.

ERISA: Remedies for Breaches of Fiduciary Duty

This self-study activity has been approved for Minimum Continuing Legal Education
(MCLE) credit by the San Fernando Valley Bar Association (SFVBA) in the amount
of 1 hour. SFVBA certifies that this activity conforms to the standards for approved
education activities prescribed by the rules and regulations of the State Bar of
California governing minimum continuing legal education.

An ERISA fiduciary has an

affirmative duty to inform a

participant of information when it

knows silence might be harmful.
U True Q False

. A showing of detrimental reliance

on a fiduciary’s breach is required
to recover an equitable remedy.
U True U False

For life insurance claims, a refund

of premiums is always enough to

cure a breach of fiduciary duty.
U True U False

There is only co-fiduciary liability

if a fiduciary has actual knowledge

of a breach by the co-fiduciary.
U True U False

An equitable surcharge can take
the form of a money payment.
U True U False

A fiduciary can be surcharged
under § 502(a)(3) upon a showing
by a preponderance of the

evidence of actual harm caused by

its breach of fiduciary duty.
U True U False

A generic response to a participant

inquiry is always sufficient if it
directs a participant to a source
that can answer her question
completely.

U True U False

An employer should avoid

learning of a participant’s terminal

iliness to avoid liability for breach
of fiduciary duty.
U True U False

It is never an employer’s fault if an
employee lets her life insurance
coverage lapse.

U True U False

Monetary relief is available for

some breaches of fiduciary duty

by an ERISA plan administrator.
U True U False
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Online Dispute
Resolution:

By Jennifer Johnston Terando, R.N.

(ODR) trace back to eBay, which, several years ago,
created an ODR program where, once a buyer or
seller opened a claim, mediation was conducted, individually,
through asynchronous email communications between an eBay
mediator and the parties.

Since then, ODR has developed in additional formats
from text programs to artificial intelligence platforms, such as
Smartsettle, where unique algorithms are subject to patent
protection.

As video-conferencing has reached new peaks of
sophistication, ODR has expanded to include the hosting of
traditional mediation, where mediators, lawyers and litigants
mediate online in-real time.

T HE ROOTS OF ONLINE DISPUTE RESOLUTION

The Conditions are Ripe for Implementation of ODR

In the wake of Covid-19, Zoom usage spiked almost overnight
from an average of ten million daily users to an average of two
hundred million daily users."

Even prior to the pandemic, other factors were already
paving the way for ODR.

Between 2005 and 2019, the number of super commuters
who travel more than 90 minutes each way to work increased
by 31.7 percent, and the number of Americans who work
from home saw an even sharper increase of 76.0 percent. The
growth of these two groups is driven by changing preferences,
improved technology, and a lack of affordable housing in many
of the nation’s hottest job markets.?

The legal profession, which just a handful of years ago
knew of no law firm format beyond brick and mortar, has seen a
vast growth and acceptance of the virtual firm.

Perhaps the most influential factor over the past ten to
fifteen years is the number of so-called millennials becoming

members of the bar. Thus, the first generation of lawyers raised
on technology, have no trouble merging its benefits into the
practice of law.

Mobility in their practice is not an exception; it is a legitimate
expectation.®

Is The Legal Profession Ready To Implement ODR?
ODR has been resisted by both mediators and lawyers, who
describe dispute resolution, in particular mediation, as a deeply
human interaction, not ripe for an on-line process. Legal scholars
have referred to mediation as “an island of stability in a sea of
change.”

Does this mean mediation is considered somehow stable or
that there’s been a lack of forward progress?®

While technology has immense impact on how we live,
behaviorally, we have changed how we do things from banking
to shopping to looking for a life partner. As a result, we have
shifted the way in which we seek, process and analyze
information, as well as the degree to which we concentrate on
tasks.®

Many aspects of the human experience have been facilitated
by technology or occur in a technology-immersed environment.
As a result, traditional mediation practice must evolve to remain
viable. Not minding that gap may, in fact, make the profession
and process of mediation unappealing to the next generation of
mediators, lawyers and litigants.”

Logistics of ODR
Multiple video-conferencing platforms have the technical
capability to host on-line mediations, with Zoom, seemingly, used
with the most frequency.

For ease of understanding, this article will describe a Zoom-
hosted mediation.

The Mediation Center of Los Angeles, a project of the San Fernando Valley Bar Association, is the only Civil
Mediation Resource Vendor to be awarded a contract by the Los Angeles Superior Court to provide online
mediation, has implemented an extensive Zoom Certification process, which includes training and testing to
assure panel mediators meet the highest ethical and technological standards for Online Dispute Resolution. Only
those mediators who have successfully completed the certification process are authorized to conduct ODR.
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Zoom allows for most of the convention of an in-person
mediation to exist on-line—albeit, with a bit of a technological
twist.

Once a Zoom mediation is set, the attendees are provided
an on-line invitation, often accompanied with a password. \When
an attendee signs onto the platform for the mediation, they enter
a virtual waiting room, similar to arriving in the mediator’s office.
The mediator then admits each person from the waiting room
either into the shared conference room for a joint session, or into
separate break-outs for caucus.

The break-out room feature on Zoom allows a mediator to
place one or more attendees in a virtual room.

Using a two-litigant auto collision case as an example, a
mediator might place the plaintiff and their lawyer in one break-
out room, while the defendant, the defendant’s lawyer and the
insurance adjuster occupy a second break-out room.

The mediator can create further break-out spaces, if, for
example, the need arises to commuincate with a lawyer outside
of the presence of their client or if the defense counsel in a multi-
litigant case desire to speak to one another.

With the ability to form up to fifty individual break-out
rooms, it is possible to accommodate a multi-party mediation.
The mediator also has the ability to move between the different
break-out rooms, mirroring the in-person mediation where the
mediator moves between physical rooms. When the mediator
exits a break-out room, the remaining participants may speak
privately.

Zoom'’s Share Screen feature provides several options
to facilitate the mediation. For those mediators who use a
whiteboard, an electronic one is provided. It is also possible
to connect an iPad to the meeting to allow the mediator to
use a stylus to write on the whiteboard. Also, any files on a
user’'s computer—contracts, excerpts of medical records or
depositions, or Day in the Life videos,for example—can be
shared with all of the participants.

When a settlement is reached, the final agreement can
be drafted in Microsoft Word or any other program, while the
other parties observe in real-time. Some programs, such as
Google Docs allow all of the parties to work on the document
in real-time, suggesting changes. This, actually, may be more
productive than the in-person mediation where a triplicate form
is filled in or multiple lawyers hover around a laptop as the
document is drafted.

Via the use of Docu-Sign or a similar application, the
settlement agreement can be signed by all parties prior to the
conclusion of the mediation.

The mediator, as the meeting host, also has the ability to
turn-off the share screen function. These are Zoom’s pertinent
mediation features, but it also provides many others.

It is recommended that users spend time on the Zoom
website, where there are informative tutorials and sign-up for an
account—there are free versions—to orient themselves to the
program prior to a mediation.

Benefits of ODR

e Accessibility: The increased acceptance, sophistication,
reliability and availability of technology in society coupled with
decreased cost makes ODR accessible. In turn, ODR may
make mediation accessible to a litigant located a distance
away. When a decision-maker is located out of state, rather
than the requirement they be available by phone, they can
sign on and participate meaningfully in the mediation.

¢ Social Distancing: One of the most cited terms, from our
newly acquired pandemic vocabulary, is leading the pack
of top reasons to use ODR. With civil courts closed and an
anticipated, unprecedented backlog of cases, ODR provides
a viable alternative forum to conduct mediations and resolve
cases, providing access to a mediator within days or weeks.®

* Time-Saving: In an-person mediation, participants commute
to a physical office, dealing with traffic, parking or public
transportation, and waiting for the mediation to begin.

At the conclusion of the mediation, they do it all in the
reverse —oftentimes in rush-hour both ways. With ODR,
participants simply sign on or off the platform from the
comfort of their home or office.

A significant amount of time is saved that can be invested
in other legal work or be spent with family. This may also
allow a litigant to take a half-day off of work, instead of a full-
day, which can often present a challenge for litigants.
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® Cost-Efficient: The cost of travel and facilities are
eliminated. The only requirements are a Lap-top, iPad or
even a phone—although a larger screen is more ideal—and
a secure internet connection, which most people have or
can obtain access to.

e Document Sharing: Allows all participants to hold
documents in their hands.

¢ Non-Verbal Cues: As participants are seen live, the ability to

observe non-verbal cues are present.

e Safety and Comfort of Clients: The benefits of ODR are
often discussed with a light toward the benefits lawyers reap
from the process. There are also litigant benefits. In-person
mediation sometimes presents physical and/or social-
emotional burdens to the litigants, which can be reduced or
alleviated via ODR.

A litigant may wish to avoid direct contact with a person
with whom they shared a long personal relationship, which
has deteriorated, or a person who is intimidating to them.
When a litigant appears remotely from a secure space,
such as their home or office, the concern of being in close
physical proximity to the other litigant is eliminated, making
the mediation less anxiety-provoking.

Removing such stressors, may open-up a participant’s
willingness to communicate, as a person may hold back on

MCL

their true feelings for fear of the discomfort of then seeing
the other litigant in the bathroom, elevator or parking garage.
While a lawyer may feel awkward about recommending
on-line mediation to their client, there is a good chance the
client may well feel a wave of relief.

Multiple-Mini Sessions: Often a mediation concludes
because one or more parties do not have the information
they need, or new issues are raised, requiring further
research and time to consider increasing the authority limits.

With ODR, there is the option to pause a four-hour
mediation at the two-hour mark. Reconvening at later time,
the mediation can be conducted in the remaining two hours,
once the issues, which would’ve otherwise concluded
an in-person mediation have been addressed. While all
good mediators follow-up via telephone or email, formally
reconvening ODR for the remainder of the session may
significantly increase odds of settlement.

Flexibility and decreased extraneous costs offered by
ODR make this an option uniquely available to ODR. If a
Zoom meeting is scheduled as recurring, the meeting ID can
remain the same for one year.

Drawbacks of ODR
e Less Natural: A study on videoconferencing revealed, that,

while brief silence may feel natural in-person, a transmission
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delay of 1.2 seconds on the telephone or a conferencing
system may lead one user to perceive another as not
interested or even less friendly.®

Videoconferencing has also been compared to being
on stage, with users seeing themselves on camera, which,
in turn, makes them more self-conscious and feeling a need
to perform. Multiple images of people looking back at a
person enhances this feeling, making it difficult for a person
to be preoccupied with their appearance on camera. ™

¢ Rigid Positions: The possibility has been raised that parties
may be more apt to maintain rigid, less flexible settlement
positions when they are in separate locations without direct
human contact.

The determination of whether a case is better suited for
ODR or in-person mediation should include a balancing of
the benefits and drawbacks, as they relate to the particular
case and litigant with great deference provided to a litigant’s
own preference.

One should exercise caution in correlating this decision
with case size or value, as there will be situations where
a litigant in a case of substance places a high-priority in
participating from a location, such as their home, where
they feel most comfortable and secure.

Ethical Considerations

Several bodies, including the International Council for ODR,
have standards in place, which assist mediators in developing
the best practices for successful online dispute resolution.’

In summary, these standards guide mediators to
assure that the platform is accessible to all parties, that in
addition to dispute resolution skills, the mediator possesses
the necessary technical acumen to facilitate the resolution
process, confidentiality and security are maintained, and that
all participants are made aware of ODR’s risks and benefits.

While a mediator has an ethical obligation to assure
all parties are treated with dignity and that marginalized
voices are heard, the use of technology may present unique
scenarios—for example, when a litigant appears to be
intimidated by the technology, a mediator must work to
assure that that individual has the opportunity to speak.

ODR also presents the opportunity for mediation on a
national or international scale, which also creates an ethical
obligation for mediators to familiarize themselves with the laws
of all implicated jurisdictions.

Jennifer Johnston Terando, R.N. is a mediator and attorney, with a concentration in the area of health law and
medical-legal cases. She is an MCLA panel member and Certified Zoom Mediator. She can be reached at

jenniferterando@med-adr.com.

www.sfvba.org

Steps for Successful ODR
As Alexander Graham Bell said, “Before anything else,
preparation is the key to success.”

It is imperative, then, to work with a mediator who
thoroughly understands how on-line platforms function.

Participants should be prepared for the ODR with
on-line guidelines that cover signing on; assuring the ODR
is conducted in a quiet environment; clothing and lighting
recommendations to assure attendees appear clearly on
screen; bandwidth recommendations to prevent technology
interruption; and mediator’s cell phone number to keep
all parties connected as a contingency option, should a
technology glitch arise.

The guidelines should also set forth the statutory and
ethical confidentiality obligations.

For example, ODR should not be conducted in public
forums, such as a library or coffeeshop where others can
overhear and where the wi-fi is not secure; nor should it be
recorded or a third party cannot be present within earshot of
the mediation.

To further assist in a smooth ODR process, some
mediators hold their convening calls on Zoom or offer a
pre-ODR Zoom session to allow participants to familiarize
themselves with the platform.

Conclusion

With each challenge to human civilization, individuals who are
prepared to meet new and changing conditions will be better
prepared to thrive. Lawyers and mediators will need to adapt
to the new reality of a changing world. SN

1A message to our users.” Zoom, April 1, 2020, https://blog.zoom.us/
wordpress/2020/04/01/a-message-to-our-users/.
2 Popov, Igor and Salviati, Chris. 2019 “Traffic, Trains, or Teleconference: The
Changing American Commute.”Apartment List, March 14, 2019. https://www.
apartmentlist.com/rentonomics/traffic-trains-or-teleconference-the-changing-american-
commute/.
3 Babin, Alex. 2020. “Millennial Lawyers Demand Mobility. Are Law Firms
ready to Provide it?,” Texas Lawyer, January 22, 2020. https://www.law.com/
texaslawyer/2020/01/22/millennial-lawyers-demand-mobility-are-law-firms-ready-to-
provide-it/?slreturn=20200317104156.
4 Alyson Carrel and Noam Ebner. 2019. “Mind the Gap: Bringing Technology to the
g/lediation Table.” J. Disp. Resol. (2019) Iss2/5.

Id.

id, 2.

8 Los Angeles Superior Court.“News Release: Covid-19.” Accessed April 27, 2020.
http://www.lacourt.org/newsmedia/uploads/14202041517144920_NR_GO_4-15-20-
Final.pdf.

9 Schoenberg, Katrin, Raake, Alexander and Koeppe, Judith. 2014. “ Why are you so
slow? -Misattribution of the conversation partner at the far-end.” International Journal
of Human-Computer Studies. 72, no. 5 (May): 477-487.

10 jiang, Manyu. 2020. “Why Zoom Videochats are so Exhausting.” BBC, April 22,
2020. https://www.bbc.com/worklife/article/20200421-why-zoom-video-chats-are-so-
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COVID-19:

Its' Impacts on Lawyers
and the Practice of Law

By David Gurnick e
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The COVID-19 virus has, quite literally, wreaked

havoc on virtually every major aspect of society
and daily life and has inacted dramatic changes
for lawyers and the practice of law.
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OVID-19. JUST THREE MONTHS

ago, this word did not exist.

It first appeared in the Los
Angeles Times on February 12, 2020.

That was a day after the World
Health Organization assigned the name
to the disease that, at that point, had
sickened more than 42,000 people in
China. At that time, there were seven
cases in California and just five more in
the rest of the United States."?

In only a few more weeks, the word,
and the coronavirus it refers to, have
upended the world. The barely-visible
microbe has proved far more disruptive
than the world’s chronic ethnic and
religious wars, trade disputes, border
closures, and politics.

The virus has, quite literally,
wreaked havoc upon virtually every
major aspect of society and daily life
and has inacted dramatic changes for
lawyers and the practice of law.

While it is too early to tell all the
ways life and the practice of law will be
permanently remade due to the crisis,
this article looks at some of the most
apparent changes so far, and how
lawyers are coping.

Background: The Coronavirus
Coronaviruses are not new.

They are mentioned in court
decisions as early as 1991, as well
as a published opinion in 1994.

They get their name from a crown-
like appearance or corona seen
when viewed through an electron
microscope.34°

People may recall the SARS
epidemic of the early 2000s , which
was caused by a coronavirus. Most
coronaviruses are mild. In fact, they also
cause the common cold. They invade
the upper respiratory tract, including
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the nose and throat and cause
cold-like symptoms. COVID-19, like
SARS, attacks the lungs and lower
respiratory tract, making it much
more dangerous.®7 89

Coronaviruses spread through
person-to-person contact and
airborne droplets.

For example, if someone coughs
on something, the droplets remain
in place. If someone touches it, and
then touches their own eyes, nose,
or mouth, they are likely to become
infected. The incubation period is
about 2-14 days, while an infected
person may not show any symptoms
for as long as 14 days.™0 1112

The current pandemic began
in December 2019. It was first
reported in the United States the
following month and reportedly
began in an unclean outdoor food-
shopping center in Wuhan, China.
Some people exposed there traveled
abroad spreading the virus far and
Wide.13 14 15

Its spread to the United States—
its highly contagious nature, its
deadly effects, and lack of immunity
or any vaccine—mean other actions
must be taken to defend against it.

Governments have imposed
urgent, unprecedented measures to
fight the spread.®

Measures Taken and Their
Effects

Already, the measures taken are
wide-ranging.

The President Trump has
declared a National Emergency.
Individual states have issued
emergency and disaster
declarations, while all 50 states,
the District of Columbia and all U.S.
territories are working closely with

the Federal Emergency Management
Agency (FEMA). Under the
President’s COVID-19 emergency
declaration, counties and cities
nationwide have issued shelter-in-
place, stay-at-home and safer-at-
home orders.7 181920

Such orders have closed
businesses, and mandated that
people isolate themselves, avoid
crowds, and stay at home.

lllustrative of the wide and deep
effects of these measures, public
gatherings have been restricted and
in most places become unlawful.

Professional sports leagues
have interrupted their seasons, while
the annual collegiate basketball
tournament—known as March
Madness—was cancelled. Even the
start of the Major League Baseball
season was postponed, and whether
the season will take place at all is in
doubt.

Internationally, the quadrennial
2020 Summer Olympics has been
postponed.

The world’s amusement parks—
Disneylands in California, Florida,
Paris, Hong Kong, and Tokyo,
Universal Studios, and the Cedar
Fair—are closed and silent. Operas,
concerts and theatre plays have
ceased. Museums are shuttered.
Giant cruise ships are docked or
anchored offshore. The ringing
ka-chings of Las Vegas casinos
have been silenced as the casinos
are closed, as are most shopping
malls and movie theatres. Grocery
stores, allowed to stay open, limit
the number of customers inside, and
require customers to lineup outside,
six feet apart.?!

At the businesses that are
open, there are shortages of paper

David Gurnick is an attorney with Lewitt Hackman in Encino. A two-time Past President of the San Fernando Valley
Bar Association, he is also past chair of the SFVBA'’s Business Law and Litigation Sections. David may be reached at
dgurnick@lewitthackman.com.
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goods and packaged food despite
the fact that there is no actual supply
shortage.

People are afraid. The world has
become dystopian.

In recent times, there have
been widespread objections—some
say discrimination—against people
wearing face coverings in public.

A commentator noted, “in the
new millennium, a series of nations
have advanced legislation banning the
wearing of face-veils.”22

But suddenly, people have been
ordered to cover their faces in public.
The City of Los Angeles ordered
employees of exempted businesses
that are permitted to operate—grocery
stores, restaurants open for pick-up
or delivery, food delivery services,
taxi and ride-share drivers, plumbers,
electricians, janitorial workers and
gardeners—to wear face masks or
face coverings with many people in
the general public now do the same
voluntarily.?3

A new phrase—social
distancing—has entered the world’s
vocabulary with people being urged,
often required, to remain six feet
apart to reduce the risk of becoming
infected.

The slowdown in business has
resulted in a spike in unemployment
claims, the stock market’s largest-
ever decline, and a previously
booming economy’s 180-degree
turnaround with talk of a looming
depression.

The federal government, seeking
to address the resulting economic
crisis, has taken drastic measures.

The Federal Reserve has
lowered its interest rate to near zero
with Congress passing the largest
emergency aid measure in history, the
Coronavirus Aid, Relief, and Economic
Security (CARES) Act.2425

CARES Act relief amounts to
more than two trillion dollars. This
number—a 2 followed by twelve
zeros, that is $2,000,000,000,000—is
almost incomprehensible.

www.sfvba.org

Businesses and individuals
are scrambling to apply for the
CARES Act Paycheck Protection
and Economic Injury Disaster Loan
(EIDL) programs as laid-off workers
apply for unemployment benefits and
most Americans stand-by to receive
stimulus checks, each for as much as
$1,200. 262728

Measures Affecting Lawyers and
the Practice of Law

Many of the defensive measures taken
against COVID-19 impact the practice
of law and particularly affect how
lawyers work and connect with their
clients.

The most pronounced,
impactful measure has been the
closure, reduction in operations and
postponement of proceedings in both
state and federal courts.

All California jury trials have
been suspended through at least
late May. State Supreme Court Chief
Justice Tani Cantil-Sakauye issued
an General Order allowing courts
throughout California to extend
deadlines for arraigning defendants,
holding preliminary hearings and
allowing proceedings to occur
remotely. The state’s Judicial Council
approved emergency rules changing
trial deadliness and bail schedules.?®

Governor Gavin Newsom
and many counties have ordered
moratoriums on residential and
commercial evictions for the non-
payment of rent. In many jurisdictions,
evictions cannot take place, in any
event, due to courts throughout the
state being shuttered.

Tenants who cannot pay rent,
obviously will not. Inevitably, some
tenants who could pay their rent, will
take opportunistic advantage of the
circumstances, though in most cases,
the right to not pay rent is conditioned
on suffering negative impacts of the
current pandemic.

The U.S. Supreme Court
extended the deadline for filing
petitions for certiorari and ordered the

EG | EisNER GORINLF

STATE AND FEDERAL
CRIMINAL DEFENSE

Firm Partners:

Bar-Certified Criminal Law Specialists

UCLA and Pepperdine Law Professor

Former Senlor Deputy District Attorney

RECENT VICTORIES:

m $3 Million Fraud Case: Dismissed,
Government Misconduct (Downtown, LA)

® Murder: Not Guilty by Reason of Insanity,
Jury (Van Nuys)

® Medical Fraud Case: Dismissed, Preliminary
Hearing (Ventura)

® Domestic Violence: Not Guilty, Jury Finding
of Factual Innocence (San Fernando)

B $50 Million Mortgage Fraud: Dismissed,
Trial Court (Downtown, LA)

® DUI Case, Client Probation: Dismissed
Search and Seizure (Long Beach)

B Numerous Sex Offense Accusations:
Dismissed before Court (LA County)

m Several Multi-Kilo Drug Cases: Dismissed
due to Violation of Rights (LA County)

B Misdemeanor Vehicular Manslaughter,
multiple fatality: Not Guilty Verdict
(San Fernando)

m Federal RICO prosecution: Not Guilty
verdict on RICO and drug conspiracy
charges (Downtown, LA)

B Murder case appeal: Conviction reversed
based on ineffective assistance of trial
counsel (Downtown, LA)

m High-profile defense: Charges dropped

against celebrity accused of threatening
government officials

Eisner Gorln LLP
877-781-1570

Immediate Response
www.EgAttorneys.com
Offices in Van Nuys and Century City

MAY 2020 = Valley Lawyer 29



clerk to grant motions to extend time if
the reasons are due to COVID-19.80

The Ninth Circuit restricted access
to its courthouses to judges and court
staff. The U.S. District Court for the
Central District of California closed all
courthouses to the public, except for
criminal hearings.

The Court ordered that no civil
hearings will take place except
emergency time-sensitive matters, and
those and all bankruptcy proceedings
will be by telephone.3' 32

Impacts on Law Practice
The practice of law is, in reality, a service
business.s8

Private lawyers and their clients
are experiencing the crisis and all its
distresses. For some, in some fields,
the crisis may generate legal work. Like
almost everyone else, lawyers’ personal
lives are also being impacted.

And within the practice, the crisis
is creating a wave of legal issues and
questions.

Client questions have arisen
about legal aspects relating to
their health, updating estate plans,
meeting sometimes complex statutory
qualifications for massive government aid
programs such as Paycheck Protection,
EIDL and increased unemployment
benefits.

Tenants are also seeking to avoid
residential and commercial eviction,
landlords with obligations seeking to
maintain some flow of rents, and owners
of all sorts seeking to save or salvage
their businesses.

Work and business for many
lawyers has dropped substantially. With
business activity reduced, people laid-off
from work, mandated distancing and
intentional stay-at-home isolation, the
volume of daily, ongoing interactions
between people has plummeted.

Reduced levels of human activity
and interaction are taking place with
streets normally congested with
automobile traffic empty. Stores normally
bustling with people are quiet.

Less activity means fewer accidents.
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That means fewer personal injury
claims with personal injury lawyers are
receiving fewer calls from prospective
clients. In some ways, fewer people out
and about means fewer occasions for
crime, major or minor and closed stores
mean fewer petty thefts. Everyone can
agree, a lower crime rate is a good
thing, but there is a side effect with less
work generated for criminal defense
lawyers.

Fear and uncertainty can kill
business transactions, both large and
small.

In times of uncertainty, companies
fear entering into new leases and
other contracts that would lock them
in to new obligations. The full range of
business transactions has declined.
Fewer deals also mean fewer disputes.

66

Under the President’s
COVID-19 emergency
declaration, counties
and cities nationwide
have issued shelter-in-
place, stay-at-home
and safer-at-home
orders.”

Altogether, these mean less work for
transactional lawyers and litigators.

By way of example, in late March,
Xerox called off an attempted $34 billion
hostile takeover of Hewlett Packard, due
to the crisis.3*

Closed courts mean fewer
appearances. Suspension of jury trials
means suspension of activity for trial
lawyers. The decline in legal business
has also caused major law firms to lay off
personnel and reduce pay.s®

Court reporters, document
management companies and the range of
service providers to the legal profession
have also been impacted, as well.

Lawyers in large, medium and
small firms, and in-house lawyers at
companies, are now working from
home with lawyer-client, lawyer-
lawyer and inter-office meetings
being conducted virtually using
Zoom, Skype, GoToMeeting and
other platforms.

Today, by utilizing virtual,
electronically conducted meetings,
clients and lawyers hear, see
and are politely tolerant of more
background—attention-seeking
children, crying infants, barking
dogs, meowing cats, spouses
and significant others opening
home-office doors inadvertently, or
popping-in to say hello.

One apologizes for the
distraction, but the other parties
are sympathetic. They have similar
circumstances at home too, and
anyway, these sights and sounds
of each other’s homelife are mildly
cheery intrusions, reminding isolated-
at-home professionals of each
other’s humanity.

Court proceedings are
increasingly telephonic. Courts
have issued orders permitting more
flexibility to conduct depositions
using technology so that parties,
counsel and court reporters may be
remote from each other.

Mediators and arbitrators are
also quickly learning to use the latest
technology to manage proceedings
remotely.

The SFVBA-sponsored nonprofit
Mediation Center of Los Angeles
is actively promoting its ability to
conduct Online Dispute Resolution,
including training its panel mediators
to use private, online breakout rooms
and other useful features.36

Some Legal Work Has Been
Generated

Though legal work has declined,
not all legal work has stopped as
the COVID-19 crisis has created
significant legal issues and resultant
work.
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Criminal defense hearings, for
example, with their constitutional
priority are taking place, even if
some are delayed or conducted by
technology.

To reduce jail crowding, many
low level—and some high profile—
prisoners are being released from
incarceration.

For example, on April 10, U.S.
District Judge James Selna of the
Central District of California granted a
90-day release and confinement at the
home of a friend, of disgraced attorney
Michael Avanatti, recently convicted of
trying to extort millions of dollars from
Nike, from a federal jail in New York.

Lawsuits, including class actions,
have been brought against cruise lines
and others alleging misrepresentations
or failing to do enough, early on, to
stop or prevent spread of the virus.3”

For family law attorneys, many
divorce filings have been put on hold.
In contrast, a side effect of laid-off
spouses confined to homes and
apartments could actually increase
divorces when the crisis eases.®®
These pressures also create concern
for the risk of increased domestic
violence.

No one wishes for these results.
No one wishes for anyone to become
ill. But as iliness creates work for
doctors, these sad side-effects of the
crisis may create work for lawyers.

On a more upbeat note, there
is some speculation that home-
confinement of otherwise satisfied
couples may generate a happy baby
boom nine months hence.3°

If anything, this crisis is a reminder
of the need for estate planning.

By April 11, worldwide deaths
from the coronavirus exceeded
102,000 and U.S deaths reached
about 18,750.40

A perhaps grotesque side effect,
but a truth about death, is that they
will create work for probate lawyers.

The crisis impact on employment
and employment lawyers is also
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significant with companies in financial
distress—those whose businesses
have substantially declined or been
shuttered altogether—laying-off large
numbers of people. As a result, there
is a reciprocal increase in claims for
unemployment benefits.

Companies have been challenged
in their ability to comply with federal
and state Worker Adjustment and
Retraining Notification (WARN) Act
requirements of prior notice before
laying off workers. 4!

Lawyers have had to consult on
whether WARN Act exceptions such
as the exception for “unforeseeable
business circumstances” involving a
“sudden, dramatic, and unexpected
action or condition outside the
employer’s control” apply.*?

In the field of immigration
law, travel and the issuing of visas
have been in the news and highly
controversial. As a result, international
travel has largely ceased.

Force Majeure Revived

Many lawyers have had to renew
attention and refresh their memories
of legal concepts not considered since
law school, such as the doctrines

of force majeure and frustration of
purpose. Many lawyers are analyzing
the contours of these rules, to assist
clients in avoiding contract obligations
that have been rendered impossible,
impracticable or more difficult due to
the crisis.

At the same time, they are
analyzing the same rules to help clients
who want their contracts enforced,
to respond to possibly exaggerated
claims of force majeure, which apply
to some kinds of disruptive events that
will excuse a party from performing a
contract.

It is sometimes described as
requiring, but is not limited to, an Act
of God or its equivalent. As one court
said, delay or nonperformance of a
contract may be excused “when the
agreed-upon performance has been
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rendered commercially impracticable by
an unforeseen supervening event not
within the contemplation of the parties
at the time the contract was formed.”43

A force majeure may potentially
include any event that, in the
circumstances, was a huge interference,
occurring without the party’s fault,
that no amount of care or diligence
could have avoided. To excuse non-
performance, the event must cause that
non-performance.

Many business contracts have force
majeure clauses. When an outside event
interferes with performance, it is useful
to review the clause.

A contractual force majeure clause
may excuse a party from performing,
or permit delay in performance, if the
event is within the scope of the clause,
which may state the steps that a party
is required to take to invoke the clause’s
benefits.

If a contract is silent about force
majeure, that does not eliminate the
rule and its potential use to excuse
nonperformance.

California enacted force majeure
as a rule of law with its Civil Code
stating that performance of a contract
is excused when “prevented or delayed
by an irresistible, superhuman cause,
or by the act of public enemies of this
state or of the United States, unless the
parties have expressly agreed to the
contrary.”#4

Many businesses face the
challenge of other contracting parties
claiming force majeure, but, it does not
automatically make it so just because
a dramatic event occurs and the other
party claims it could not perform.

A company faced with the other
party’s non-performance may be able to
show steps the other party can take to
continue performance and comply with
the agreement.

The disruptions to business and
individuals have resulted in numerous
claims to insurance companies under
policies covering business interruption,
and claims under contracts that
provide for indemnification in various
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circumstances. Some of those
companies have already begun to
issue denials of business interruption
claims creating massive work for
lawyers who tender claims, and those
who defend insurers in coverage
disputes.

The pandemic, social distancing,
working remotely and confinement at
home have changed the way lawyers
market their services.

Networking groups like ProVisors,
the Valley Bar Network and TENS
cannot meet in person. Some are
meeting electronically. Others have
cancelled scheduled gatherings. Online
webinars have increased and clients
are being inundated with email bulletins
and updates on COVID-19, legislation,
announcements and the like.

Lawyers and trade associations
view these communications as public
services, with a marketing benefit.
Clients do appreciate some of the
information, but, in time, may become
numb to the incessant bombardment
of information.

Effects on Education Including
Law Schools

The crisis has heavily impacted
students at all levels.

Public and private schools,
kindergarten to 12th grade, colleges
and graduate schools have closed
themselves to in-person classroom
settings with remote learning taking
place en masse. This includes law
schools with students attending
lectures, being called on by professors,
answering questions and participating
in class discussions remotely.

Current registrants of the LSAT
may opt to take a variation of the exam
at home.*®

Some states, including California
have postponed bar examinations, and
others are likely to do the same. 46

Many of this year’s law school
graduates will be delayed from
becoming eligible for and admitted to
practice law.
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Changes to Law Practice Going
Forward.
The COVID-19 crisis will undoubtedly
have permanent effects on society,
including the practice of law. It is
impossible to tell yet what changes made
now as emergency measures will last
and what additional changes will come.
But some predictions can be made.
Over the next few years, courts will
deal with cases concerning COVID-
19 and effects of the crisis as a new,
updated body of case law will develop
on the contours of force majeure and
commercial frustration.
At the same time, extensive
published opinions will address the
scope of business interruption insurance

66

Law practices will
reevaluate their
approach to staffing.
Some lawyers who worked
from home may find they
enjoy that and that
approach to work may
well mushroom.”

policies, indemnity clauses and other
coverage questions on whether policy
language does or does not cover various
interruptions that have arisen from the
crisis.

New bodies of law will also develop
over the powers of government in health
crises and separation of powers.

The COVID-19 crisis has seen the
executive and judicial branches issuing
orders and directives that extend statutes
of limitation and other time deadlines,
grant relief from rights to control property
and other statutory rights and waive or
change laws and may be seen by some
to cross lines into roles of the Legislature.

These actions will be challenged and
ruled upon in published opinions.

Further questions will arise as,
in some cases, trial and appellate
courts may be called to review
and rule upon orders they issued
themselves, further testing separation
of powers.

People will, for a time, be alert
to sanitization, washing hands,
covering noses and mouths when
sneezing and coughing, and keeping
at least some social distance. Our
society will see increased pressure
and receptiveness to staying home
when sick, and people will be more
sensitive to crowds.

The crisis experience will result
in courts looking anew at how they
operate and be more comfortable
with increased remote and telephonic
hearings.

Law practices will reevaluate
their approach to staffing. Some
lawyers who worked from home
may find they enjoy that and
that approach to work may well
mushroom.

Telecommuting will increase and
law firms will downsize their physical
premises. There will be lasting and
increased use of videoconference
platforms like Zoom, Skype and
GoToMeeting that will also be utilized
for arbitrations and mediations,
especially those for smaller claims.

Lawyers will be much more
expansive and specific in drafting
force majeure clauses in agreements
of every kind and work with the
courts to adopt contingency and
continuity plans for future pandemics.
Lawyers and the public will give more
attention to estate planning, including
provisions for an early demise as the
threat of new diseases to come will
be high on people’s minds.

The Crisis of Our Times

America and the world have worked
through many life-changing crises—
wars both hot and cold, depressions,
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recessions, 9/11, terrorism, revolutions,
plagues, and countless natural disasters
to classify only a few.

Today, the COVID-19 pandemic is
the crisis of our times. It is far from over
and its effects—short-, medium- and
long-term—may have only just begun.&
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High-Performance
Leadership
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By Robert Grossman

S ORGANIZATIONS PREPARE TO SURVIVE AND drive behavior and impact people, both positively and
thrive during this COVID-19 pandemic, high- negatively.
performance leadership is more critical than ever. According to the Harvard Business School, 90

Being a great leader means having a positive influence on percent of what sets high-performance leaders apart from
those around you. It does not matter if you lead a team of two their peers with similar technical skills is a high degree

or a large, multi-national corporation, the principles of high- of emotional intelligence, which gives them the ability to

performance leadership are still the same. manage interactions to improve relationships, build trust,
As members of the professional community, understanding  and create a teamwork culture.

the importance of engaged and empowering leadership in a Leaders need to recognize how to manage their

time of crisis is critical. emotions, and those of their employees, especially in times

of crisis, significant change, and severe pressure.

Leaders Need to Stay on Their ‘A’ Game Even During To help leaders improve their emotional intelligence,

A Crisis there is an effective model called The Response Chain,

As a leader, your employees will look to you for cues on how to  which begins with a Key Moment—a triggering event or

react to crises and sudden change. situation that presents a challenge and elicits or demands a
According to Daniel Goleman, the author of the book response.

Emotional Intelligence, if managers and leaders are not in When a Key Moment occurs, people make a choice

control of their emotions, they may communicate stress and consciously or unconsciously about how they will respond.

helplessness that may lead to a trickle-down effect and impact In no small measure, their effectiveness as leaders, the

the entire organization. quality of their lives, and their well-being are determined by
The ability to manage one’s feelings is called emotional how they handle such key moments.

intelligence, which is defined as the awareness that emotions

Robert Grossman is the founder and CEO of Black Diamond Leadership, a national management training and
executive coaching agency, in Agoura Hills. He can be reached at robert@blackdiamondleadership.com.
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People who respond positively to their key moments
grow in self-confidence and the assurance that they can
maintain their ‘A’ game even in stressful situations.

High-Performance leaders become masters at practicing
emotional intelligence every day. That enables them to offer
encouragement and emotional support to their employees in
times of crisis, sudden change, and during other exceptional
times.

When leaders utilize their emotional intelligence, they can
effectively encourage and support their employees by:

e Acknowledging the stress their workers are
experiencing.

e | istening to their apprehensions and concerns.

e Empathizing with their anxieties.

e |Inquiring how working remotely might work for them.
e | istening carefully to their responses.

¢ Reaffirming their feedback to demonstrate an
understanding of their feelings.

¢ Allowing their concerns, not yours, to be the focus of
the conversation.

According to recent research conducted by Yale
University, emotionally intelligent leaders—senior-level lawyers,
for example—are skilled at reading the emotions of their team
members and identifying when someone is apprehensive or
concerned.

Not only are they able to identify the core issue, they also
readily acknowledge it and help their employees channel their
emotions towards a positive solution aligned with the goals of
the practice.

As a result, those attorneys inspire loyalty and
enthusiasm among their fellow practitioners and staff. They
are optimistic, empathetic, good communicators, and model
effective leadership skills.

Crisis Leadership Demands Mutual Trust
It is common knowledge that COVID-19 is having a
tremendous impact on businesses across the globe.

For some companies, having a remote workforce is how
they do business already, while others are learning how to
improve training and infrastructure to shoulder through this
global crisis remotely.

Successful leaders must actively work to establish mutual
trust with their team members and to communicate effectively
by modeling trustworthy behavior—by following through on
promises made, including being available during set times,
reporting on milestones reached throughout the length of a
project, and communicating when changes arise.

Leaders must also trust that their workforce possesses
the skills and tools to accomplish the work at hand, the
36 Valley Lawyer = MAY 2020

personal discipline to do so within the timeline required, and the
flexibility to handle each task efficiently.

Effective remote leaders have an ‘open-door’ policy. They are
available via phone, video conference, or other communication
tools at set times and are flexible and responsive to changes
and emergencies. They provide constant feedback, support and
encouragement, reward success and share best practices with
the entire team.

Remote leaders also use procedures like daily or weekly
check-ins, monthly reports, team calls, and clear goals—not to
micromanage or stymie flexibility, but to encourage productive
remote work by tracking and supporting individual and team
progress.

The Role of Trust
Leaders need to be able to trust their offsite employees to do their
jobs without direct supervision. Knowing that they are trusted to
do their jobs is a great motivator and gives build the confidence
and initiative they need to effectively and efficiently work on their
own.

Employees also need to trust their managers and be able to
count on them to be treated as professionals.

How To Establish Mutual Trust
Leaders and employees earn one another’s trust by showing they
can be counted on. They must be honest, truthful and open with
one another, behave with integrity and consistency, and follow
through on their commitments.

Leaders can best earn their employees trust by:

e Being trustworthy.

¢ Trusting them to do the work. Instead of micro-
managing, administer by objective. Hold employees
accountable for meeting goals and focus on results.

e Being an enabler. Provide the support, feedback, and
offsite encouragement employees need to accomplish
their goals.

e Keeping actions consistent. It is not very easy to trust
someone who does one thing one day and something
else the next.

¢ Having an open-door policy. Be available or designate
a substitute to be on-site should employees have
questions or need help.

e Establishing a check-in policy. Work with employees
to set up a reporting or check-in procedure.

e Communicating clearly and often.

¢ Be aware of the tone uses in verbal and written
communications.

¢ Avoiding making it personal when things go wrong.
Focus on the problem, not the individual involved.
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Isolation During the COVID-19 Crisis

Those who are working remotely in response to COVID-
19 are feeling disconnected and isolated from their
colleagues.

These feelings of loneliness and disconnection
can result in decreased productivity and engagement.
Influential leaders understand that their new normal is not
the same as before—that people are adapting, teams are
restructuring, and work output is being recalibrated.

Good leaders trust their workforce and, during times
of crisis, need to increase the number of touchpoints they
have with individual employees to assure they have the
tools and resources they need to do their work.

According to a study outlined in the Harvard Business
Journal, 46 percent of remote workers said the best
managers were those who “checked in frequently and
regularly.”

Innovative leaders are creating what are called virtual
water coolers, where employees can meet to share their
quarantine stories and challenges in a way to recreate the
camaraderie found in a normal office environment.

Those leaders are setting clear goals and, at the same
time, managing expectations in response to extraordinary
in different ways. They are flexible, adaptable, emotionally
intelligent, and trusting; they communicate, clearly
advertising when they are—and are not—available by
setting clear boundaries for work and home life.

A 2019 survey by Buffer, the social network
management application, showed 99 percent of workers
were amenable to remote work options. Even before the
explosion of remote work in response to the COVID-19
pandemic, the practice was increasing in interest and
practice.

Recent studies have shown that that productivity
actually has increased significantly with the advent of
remote work.

A Stanford University study, for example, showed a 50
percent decrease in attrition and reduced sick time among
employees working remotely, and that, in the aftermath of
the current global emergency, the option of remote work
will continue to grow in significance.

Ultimately, leaders who can lead remotely will be more
successful in their industries.

While the abrupt implementation of remote work in
response to COVID-19 might cause immediate operational
speed-bumps, it is essential to learn from past mistakes,
intelligently build trusting, psychologically safe work
environments with high-performancen flexible and
responsive leadership.

As we begin to understand the full financial impact of
the COVID-19 pandemic on the global economy, there has
never been a better opportunity to lead with vision in a time
of transformational adversity to a time of future, long-term
success. &~
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Member Focus

Without its individual members no organization
can function. Each of the San Fernando Valley
Bar Association’s 2,000-plus members is a
critical component that makes the Bar one of the
most highly respected professional legal groups
in the state. Every month, we will introduce
various members of the Bar and help put a face
on our organization.

Susan J. Wolf

Law School: Suffolk Law School,
Boston MA

Area(s) of Practice: Family Law,
Wills Trust, Bankruptcy

Years in Practice: 20 years

Firm: Law Offices of Susan |. Wolf,
Canoga Park

What is your least favorite kind of
music? “Country.”

Of what personal accomplishment are you the most proud?
“Professionally, running my own practice for twenty years and
helping the community. Personally, my two kids. They are
fantastic!”

What is your favorite vacation spot? Why? “Tahiti. There is
nothing else like it. You are away from everything.”

What is your favorite work of art? “Georgia O’'Keeffe’s Jimson
Weed, White Flower No. |.”

Wolf grew up in Calabasas and has resided in the San Fernando
Valley for all of her childhood years.

She graduated from San Diego State University and
moved across country to attend Suffolk Law School in Boston,
Massachusetts. “My Uncle, Father and | all graduated from
Suffolk Law School and kept the family tradition going. Realizing
my roots, family, and heart were in Southern California, |
completed my third year at Pepperdine Law School, with an
internship for Honorable Judge McCoy of the Los Angeles
Superior Court.”

Wolf opened her own practice in Canoga Park twenty
years ago and she “has never looked back. Since then, | have
been practicing law with a focus on family law inclusive of
divorce, patemity, child custody, visitation, wills, trust, and
bankruptcy law.’

She “enjoys working with families and assisting them in a
resolution to their issues during their difficult life-altering times.
It is important for the clients to see the bigger picture on their
issues and to not get caught up in the minutia.”

When she’s not working, Wolf enjoys family time with her
twin girls and husband, skiing and playing golf and tennis.
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Who Do You Trust
with Your Pet

(Trust)?

By Susan B. Share

L Y

“The process of domestication probably started with the animals themselves; tamer animals
were better able to take advantage of the resources made available by human settlements.
Then people got involved, selectively breeding the cutest, cuddliest and most cooperative

creatures until we got the pets we know today.

ITHOUT A DOUBT, PEOPLE LOVE THEIR
W pets—companions that engender unconditional
love, support, and endorphins.

During the current Covid-19 pandemic, it is no wonder that
there is a shortage of animals at shelters because of the high
volume of adoptions. But who will care for our furry and feathered
friends when we are no longer able to?

In response, all 50 states and the District of Columbia have
enacted pet trust laws.

Whether a stand-alone pet trust, or a provision relating to
the care of a settlor’s pets in a living trust, a trust can set forth
specific instructions to provide continuity for the care of a settlor’s
pets either during a term of incapacity or after death. In California,
it is Probate Code § 15212 that sets the parameters for a legally
enforceable statutory pet trust.

One of the most important considerations when preparing
a pet trust is whom to name as caregiver for the pet or pets in
question. As with other fiduciary positions, it is important to name
alternates in case the nominated individual is unable to serve in
the desired capacity.

Recently, a colleague who works as a trust officer at a bank,
related a story about a client who had recently passed away and
was survived by his mean cat.

During the man’s life, four of his friends readily agreed to
serve as caregiver of the cat in the event the others were unable
to serve.

However, the hypothetical became reality, when one by one,
each declined to serve. The trust officer, with no one left to care
for the cat, proceeded to inquire of each why they had agreed to
serve and then later declined. Each in turn responded that the cat
was indeed very attitudinal, but their friend was so nice they didn’t
have the heart to refuse him.
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Ultimately, the cat’s veterinarian agreed to take the cat and
find a home for him.

Welfare for Life

Pet trusts provide for the welfare of the pet throughout the
remainder of that particular pet’s life with the pet having been alive
during the lifetime of the settlor in order to be considered under
the pet trust. In order to sustain the good health and maintenance
of the pet, the trust is funded with a sum of money, or the pet
provision allocates a stipend to the caregiver.

Frequently, the trust appoints a pet protector, akin to a trust
protector often appointed in an irrevocable trust. This could be a
person, an animal rights organization, or even a court appointee,
who is tasked with enforcing the terms of the pet trust.

On occasion, a pet trust can provide housing for the caregiver
during the lifetime of the pet.

In one such case, where a house was provided to the
caregiver for the lifetime of a dog, the caregiver removed the
identity chip from the dog after it had died and had it implanted
into another dog so that he could continue to reside in the house.

Sometimes personal interest may color the caregiver’s sense
of responsibility.

Another anecdote involves two neighboring couples. When
one of the wives died, the surviving wife brought the widower food
and checked in on him regularly.

Later, her own husband died and the widower and the widow
became friendly. Eventually the widower passed away and his
estate plan named the woman as the caregiver of his dog, an
obligation that came with a hefty inheritance for her.

Two days after the bequest was distributed to the merry
widow, the dog mysteriously died.
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Considering a Caregiver
The following questions are helpful to consider when choosing a
caregiver for a pet:

e |s the caregiver a genuine animal lover?
e Does the caregiver have the time and room to home the pet?

e Can the caregiver afford to take care of the pet and/or is an
adequate stipend provided to the caregiver to cover the
costs of caring for the pet?

¢ Does the caregiver understand the living situation the pet is
used to and comfortable with and will the caregiver be able
to transition the pet to the caregiver’s home?

e Wil the caregiver be a temporary or permanent solution for
the pet?

e |s a financial incentive being created to prolong the pet’s life?

In addition to selecting a caregiver, the amount of money
funding the trust is an important consideration.

The sum should be sufficient to cover the needs of the pet, or
pets, including funding to cover healthcare costs, insurance, and
the maintenance of a general quality of life. A good rule of thumb
is to select a sum based on the projected life expectancy of the
pet, taking into consideration how old the pet is currently, and then
doubling the amount.

If, however, excessive sums are designated to fund a pet trust,
then relatives have been known to challenge the trust, and a judge
may decide to reduce the amount that funds the pet trust in favor of
the objecting heirs. It is important to make sure the trust accounts for
where the balance of the funds are to be distributed in the event that
funds remain after the pet has passed on.

Otherwise, California Probate Code Section 15212 (b) (2),
does impose a hierarchy of where the remaining funds are to be
distributed.

Another problematic situation may affect older pet owners.

Caring for a pet should not dissuade the elderly from adopting
pets as they have been shown to both extend and improve the
quality of people’s lives.

But what course of action needs to be taken if the senior citizen
in compelled to move to an assisted living facility that does not allow
pets, or the pet owner becomes incapacitated and cannot care
for a pet?

In situations where the settlor’s pet needs a caregiver, a pet
trust can resolve the problem. In such a situation, it is advisable
to establish the trust in advance as the settlor could be mentally
incapacitated at the time when he or she needs to be separated
from the pet.

Susan B. Share practices estate planning, probate and trust administration. She serves as an advisor to the Solo
and Small Firm committee of the California Lawyers Association and has a small spaniel mix named Steinway.

She can be reached at ss@susanshare.com.

www.sfvba.org

Certain charitable animal care organizations will contract
to take a pet when the owner dies and either provide a
permanent home or find a permanent home for the pet.

However, the contracts can be expensive, sometimes
with annual fees during the life of the owner to reserve a
space for the animal when the owner dies, in addition to future
room and board for the pet following the owner’s death.

In such a situation, it often makes sense to apprise the
successor trustee of the organization and have the trustee
make the agreement with the organization following the death
of the owner. While this does not ensure a space for the pet,
it does save the annual fees during the life of the pet owner
and, if the pet owner should outlive the pet, there would be no
reason to have the agreement in place.

Other charitable organizations may concentrate on a
certain breed of animal and may be very willing to accept and
rehome such a pet.

What happens, though, when the gift to care for the
decedent’s pet, whether by trust or by will, is so excessive
that it will certainly exceed the needs of the animal?

The most famous case of this sort was that of Leona
Helmsley, the New York hotel magnate who left a fortune to
her Maltese, named Trouble, when she died in 2007.

In that case the judge reduced the amount from $12
million to $2 million, ruling that the lesser amount would be
adequate to care for Helmsley’s dog.

Similarly, a fellow attorney related a case he had handled
several years ago that involved a trust administration in which
the decedent, an extremely wealthy elderly woman, had left
everything to the care of her beloved cat, with the remainder
following the cat’s life to five animal charities.

The judge ruled that $1 million, which was the estate tax
exemption amount at that time, be set aside in a trust for the
life of the cat and that the remainder be distributed among the
five charities.

The cat, which was ten years old at the time of the
settlor’s death, lived to be seventeen years old and the funds
proved adequate; she had a manicure and pedicure every
day, therapy, fresh food, and, according to reports, apparently
lived a contented life.

When the cat passed, the remaining funds in the trust
were distributed among the five animal charities.

The outcome was the best that could be achieved—an
extremely happy cat, five elated charities, and a substantial
tax benefit. &5~

1 Science, February 6, 2017, “Dear Science, Why do we love our pets?” by Sarah
Kaplan.
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Referring the Best
Attorneys Since 1948

The Attorney Referral Service of the SFVBA is a

valuable service, one that operates for the direct
purpose of referring potential clients to qualified
attorneys. It also pays dividends to the attorneys
involved. Many of the cases referred by the ARS
earn significant fees for panel attorneys.

gue
» Senior Citizen Legal Services

* Modest Means Program

» Speaker Bureau Attorney

- Family Law Limited Referral
Scope Representation Service

Hablamos Espafiol San Fernando Valley Bar Association

AMERICAN BAR ASSOCIATION

(818) 340-4529 ..ww.srvBareferral.com
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ATTORNEY REFERRAL SERVICE

A Spring Farewell

LIFE SO BEAUTIFULLY LIVED
A deserves to be appropriately
remembered.

We at the San Fernando Valley Bar
Association (SFVBA) and Attorney Referral
Service (ARS) mourn the recent passing
of long-time member Alan J. Wax and
extend our most sincere condolences to
his family.

A true San Fernando resident, he
attended Taft High School in Woodland
Hills before making a quick stop at Los
Angeles Pierce Community College before
attending UCLA.

He never strayed too far from his
Valley home, even when he decided to
pursue his law degree.

Graduating from the Glendale
University College of Law, he was
admitted to the California Bar in 1986 and
joined his father, a long-time ARS panel
member, to help build The Law Office of
Wax & Wax.

ARS gained much from the brilliance
and support of Wax when he joined
its panel of attorneys in 2000 and his
support of the Service and his energy and
enthusiasm never wavered over the past
two decades.

WORKERS’' COMPENSATION STATE CERTIFIED SPECIALIST

AW OFFICES Of

KROPACH

ROFESSION

William J. Kropach

william@kropachlaw.com

Chairman Workers’
Comp Section

SFVBA 1987-2000

Volunteer of the Year
SFVBA 2003

NAL CORPORATION

Quer 40 years combined. experience.

REFERRAL FEES PAID—CALL
818.609.7005

WWW.WILLIAMKROPACH.COM

FAVI GONZALEZ
Attorney Referral Service
Consultant

favi@sfvba.org

He was always willing to guide
ARS staff and assist those Valley
residents seeking help in workers’
compensation-related matters to
ensure their rights were protected.

He was a true pioneer for the
hardworking men and women whose
rights he championed. So much
so that he decided to become a
California State Bar-certified specialist
in the workers’ compensation law, an
achievement not easily accomplished.

However, his commitment to his
profession did not end there as, prior
to his falling ill, he frequently served as
a presenter at many SFVBA and ARS-
organized events.

Often, he could be found
sharing his knowledge with a young
attorneys or picking a colleague’s
brain, and if all else failed, humoring a
colleague with his witty and generous
personality.

We at ARS wish to thank him for
his gracious support and devotion
to helping others. We cherish all of
the years we were graced by working
beside such an upstanding member. &

PERSONAL INJURY
PRACTICE GROUP

ANDREW L. SHAPIRO
Chair & Shareholder

ashapiro@lewitthackman.com

THOMAS CECIL
Shareholder

tcecil@lewitthackman.com

DAVID B. BOBROSKY
Shareholder

dbobrosky@lewitthackman.com

lewitthackman.com
(818) 990-2120

LH

KROPACH

William H. Kropach

whk@kropachlaw.com

LEWITT | HACKMAN
SHAPIRO | MARSHALL | HARLAN
A LAW CORPORATION

Referral fees subject to California Bar rules.
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VALLEY COMMUNITY LEGAL FOUNDATION
OF THE SAN FERNANDO VALLEY BAR ASSOCIATION

CHARITY

BEGINS
WITH YOU

THE SAN FERNANDO
VALLEY LEGAL
COMMUNITY

CHARITABLE ARM OF THE SFVBA

SUPPORTING LEGAL NEEDS OF VALLEY
YOUTH, DOMESTIC VIOLENCE VICTIMS,
AND VETERANS

WORKING WITH JUDGES AND OTHERS
IN THE VALLEY LEGAL COMMUNITY

SPONSORING TEEN COURT CLUBS
. AND LAW MAGNETS AT 9 VALLEY HIGH
SCHOOLS

PROVIDING EDUCATIONAL GRANTS FOR
LEGAL CAREERS

SUPPORTING LAW-RELATED PROJECTS
f ~ IN THE VALLEY

" % «= ASSISTING VALLEY RESIDENTS IN NEED

UNDED BY DONATIONS FROM PEOPLE LIKE YOU

X g ST
I,,mﬁ

VCLF SUPPORTS THE FOLLOWING ORGANIZATIONS

To don&e to the VCLF or to learn more, visit

www.thevclf.org |
and help us make a difference in our community Associs

San Fernando Val!e ar




VALLEY COMMUNITY LEGAL FOUNDATION

A Look Back,A Look Ahead

Board of the Valley Community Legal Foundation
for the last 20 years and, from 2008-2010, | served as its
President.

During those two decades, | have witnessed the VCLF
go through both good and lean times; but whatever the
condition, the mission of the Board has been resolutely
focused on helping the community with access to legal
assistance, promoting educational opportunities for those
students interested in a career in the law, and with collecting
and distributing charitable contributions to protect, among
others, battered spouses.

In the past, the VCLF would hold a Gala
each year in May to observe National Law
Day. In its heyday, the event would
raise tens of thousands of dollars.

Before the recession in 2008,
we actually raised $50,000 from that
year’s Gala. In less affluent times, we of
course raised less. But, however much
we raised, the proceeds were used
to assist those members of the public
in need, as well as to reserve funds to
enable the organization to operate.

Adapting to changing
circumstances, the Foundation eventually decided to forego
the Gala and began to raise funds through other means—
annually auctioning to lawyers the cover page and main story
in Valley Lawyer magazine and appealing for contributions
at Valley Bar events such as Judges’ Night. The Bar itself in
recent years made a generous contribution to the work of the
Foundation.

As we look to the future, the Foundation will be relying not
only on its traditional methods

I HAVE HAD THE PRIVILEGE OF SITTING ON THE

66

As we look to the
future, the VCLF will
continue not only
with its traditional
methods of fundraising,
but is also adapting
to the online world.

STEVEN T. HOLZER
Board Member

SHolzer@lewitthackman.com

Most recently, the VCLF has sponsored the
Constitution and Me program.

Now in its second year, the program provides Valley
high school students with an active curriculum where
they can engage in questions applying a Constitutional
approach toward the differences between true threats and
pure speech, and the line that is drawn between safety and
freedom. Teams of judges and lawyers visit selected Valley
high schools over the course of three sessions to have
students review a fact pattern and apply existing law to the
facts before presenting a Supreme Court argument.

As we look to the future, the VCLF will
continue not only with its traditional methods
of fundraising, but is also adapting to the

online world.

For example, when you shop at
smile.amazon.com, Amazon will give 0.5
percent of your purchase price to the
Foundation. Go to https://smile.amazon.
com/ch/95-3397334 and selecting the
Valley Community Legal Foundation as

your charity of choice. Overall, the sales
do add up.

As the Foundation moves into

a new era, community participation on
the Foundation’s Board is always welcome and there are
important Board Committees—Grants, Education and
Scholarship, for example—that could put your talents,
abilities and energy to good use.

Consider expanding your role in community service by
joining with us at the Valley Community Legal Foundation.
If you are interested in participating, please contact Kira
Masteller at kmasteller@lewitthackman.com. &5~

ABOUT THE VCLF OF THE SFVBA

The Valley Community Legal Foundation is the charitable arm of the San Fernando Valley Bar Association, with the
mission to support the legal needs of the Valley's youth, victims of domestic violence, and veterans. The Foundation
also provides scholarships to qualified students pursuing legal careers and relies on donations to fund its work.
To donate to the Valley Community Legal Foundation or learn more about its work, visit www.thevclf.org.
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Law Street Media Fastcase

Legal News Legal Research

Al Sandbox
. Legal-DataAnalysis
|

Expert Treatises

. \\\ . >
. o °
: g [ Full Court Press

Docket Alarm
Pleadings + Analytics

Bankruptcy Peti"tliifscr?:'i)lit:gr s TA R T YU u R . JD U R N E Y
Fastcase is one of the planet’s most
innovative legal research services,
and it’s available free to-members .of
the San Fernando Valley Bar Association.

LEARN MORE AT
www.sfvba.org

DOWNLOAD TODAY
’ Get it on GETITON
[. iTunesJ [” Google PIayJ

| r San Fernando Valley Bar
last Association

founded in 1926
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NEIGHBORHOOD LEGAL SERVICES

ERISA

A Call to Action: Changing Lives, LAWYERS

Transforming Communities

LONG TERM DISABILITY,

EIGHBORHOOD LEGAL SERVICES OF LOS ANGELES IS A STEADFAST [ERASMCRI RO Ny, (1R ) o B
N EATING DISORDER, AND LIFE

INSURANCE CLAIMS

advocate for individuals, families and communities throughout Los Angeles
County.
IThrou.gh a combination of individual reprlesentat.lon, high impact |.|t|gat|on and WE HANDLE BOTH
public policy advocacy, NLSLA combats the immediate and long-lasting effects
of poverty and expands access to health, opportunity, and justice in Los Angeles’ ERI SA & BAD FAITH
diverse neighborhoods. MATTERS
NLSLA is looking to build a team of volunteer lawyers in the following areas to
be available through and after the COVID-19 Shelter in Place period.

Specifically, attorneys who practice in the following areas: e California Federal and

State Courts

e Employment law (employees)

e Housing (homeless, tenants and borrowers) ® More than 20 years
e Consumer law (credit card debt and other debt) experience

e Bankruptcy

* Family Law » Settlements, trials

e Domestic Violence/Restraining orders and appeals
Valley Community Legal Foundation is asking our Bar Members, if able, to

volunteer your time and talent for individuals seeking legal assistance through

NLSLA. Please contact Skip Koenig at SkipKoenig@nlsla.org or Mally Ponce at

MallyPonce@nisla.org to have your name added to the list of pro bono volunteers.
The anticipated need when life gets back into motion is great. &

N LS LA Handling matters

I i oy e throughout California

_J\

, 818.886.2525
1501

7dKANTOR
j”mljl—],,mf A& KANTOR

SFVBA merchandise,
available on

www. kantorlaw.net

Dedicated to helping people
receive the insurance

benefits to which they

https://www.zazzle.com/store/sfvbashop are entitled
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CLASSIFIEDS

ATTORNEY-TO-ATTORNEY
REFERRALS
STATE BAR CERTIFIED
WORKERS COMP SPECIALIST
Over 30 years experience-quality
practice. 20 percent referral fee paid to

attorneys per State Bar rules. Goodchild

& Duffy, PLC. (818) 380-1600.

SPACE AVAILABLE
SHERMAN OAKS SUBLEASE

Large executive office (22'x18’) with
views of hills (btw. Woodman and

Hazeltine). $950/month. Secretary space
available. Contact David (818) 907-9688.

SHERMAN OAKS

Single Office Space w/Secretarial Bay in

Comerica Bldg. Professional suite with

CPAs and Tax attorneys in the Sherman

Oaks Galleria, 10th fl., 12 mo. lease.
Amazing views. Relaxed atmosphere.
First month & deposit due upon entry.
Call (818) 995-1040.

WARNER CENTER SUBLEASE
Window office (17x10) plus secretarial
bay, full service suite, receptionist,
voicemail, copy, conference room.
Call (818) 999-9397.

WESTLAKE VILLAGE OFFICES
Fabulous Westlake Village Offices for
Lease. State of the art, contemporary
suites for lease. Move-in ready.
Satellite Office? Stop fighting the 101!
(805) 449-1943.

HIRING

VALENCIA
Donahoe & Young LLP’s Valencia
office seeks an associate admitted
in California with at least five years
of experience in estate planning and
related litigation and/or bankruptcy.
Contact (661) 259-9000 or TWiliams@
donahoeyoung.com.

SUPPORT SERVICES
PROFESSIONAL MONITORED
VISITATIONS AND PARENTING

COACHING
Family Visitation Services e 20 years
experience offering a family friendly
approach to high conflict custody
situations ® Member of SVN e Hourly
or extended visitations, will travel e
visitsbyllene@yahoo.com e (818) 968-
8586/(800) 526-5179.
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SFVBA Inclusion & Diversity
and Membership &
Marketing Committees

DINNER AT
MY PLACE

A member benefit to help

members get to know each

other in an intimate setting
and spur referrals.

Check the calendar at sfvba.org
for future dates and locations
$25 to attend one dinner.

BURNED

BY YOUR
STOCKBROKER?

SECURITIES LAW
CLAIMS AGAINST

STOCKBROKERS

Stock Market Losses Caused by:
o Excessive Trading in Account
« Unsuitable Investments « Misrepresentation
« Variable Annuities « Breach of Fiduciary Duty
« Reverse Convertible Bonds

LAW OFFICES OF
JONATHAN W. EVANS &
ASSOCIATES

43 Years of Experience
Highest Avvo rating - 10.0 out of 10.0

FINRA Arbitrator
Free Initial Consultation
Select by peers as
SECURITIES LITIGATION SUPERLAWYER
2007-2013 & 2015-2019
Call today for an appointment
(213)626-1881 « (800)699-1881
(818)760-9880
www.stocklaw.com

SFVBA
MCLE

Seminars
on.
Audio
COULDN’'T

ATTEND AN
IMPORTANT

SFVBA
SEMINAR?

Versatape

Who is Versatape?
Versatape has been
recording and marketing
audio copies of bar association
educational seminars to
California attorneys since 1983.

wwuw.versatape.com

(800) 468-2737



PRESIDENT’'S CIRCLE

WE RECOGNIZE THE FOLLOWING PRESIDENT’S
CIRCLE MEMBERS FOR THEIR DEDICATION TO
THE SFVBA AND THE COMMUNITY.

SFVBA membership for every firm
Brot-Gross-Fishbein-LLP attomneylanciparaietzs

Prominent listing in Valley Lawyer
G&B Law, LLP and firm logo on President’s Circle
page of SFVBA website

Kraft Miles ALC Recognition and 5% discount
on tables at Bar-wide events,

Lewitt Hackman Shapiro Marshall ialusingriid ga SNHIGIT

& Harlan ALC

Invitations to President’s Circle
exclusive events with bench
officers, community leaders and

large firms
Nemecek & Cole

Stone | Dean

Contact SFVBA Member Services Coordinator Sonia Bernal at (818) 227-0032
or sonia@sfvba.org to sign up your firm today!
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LEWITT | HACKMAN

SHAPIRO | MARSHALL | HARLAN
A LAW CORPORATION

CALIFORNIA'S

FIRMS

BASED ON

~ AV'PREEMINENT ™

Manindale-Hubbell
Lawyer Ratngs

16633 Ventura Boulevard, Eleventh Floor
Encino, California 91436

lewitthackman.com
818.990.2120

Business & Civil Litigation

Commercial Finance

Corporate

Employment

Environmental

Family [aw

Franchise & Distribution

Health gy,

Intellectual Property
Mergers & Acquisitiong

Personal Injury

Rea] Estate



