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PRESIDENT’S MESSAGE

Across The Board

XPECTATIONS ARE A WEIRD
E thing. No matter how one’s brain

anticipates a certain outcome in
life, we can always be surprised.

Our Bar Association and this term
are no different. Despite my optimism
and efforts to infuse positive energy
into this tough year, there was, | admit,
a faint, gnawing worry that I, and by
association, our Board wouldn’t be
able to achieve what we desired to
accomplish due to some seemingly
insurmountable roadblocks—obstacles
both above and below the surface.

But why the doubt?
Unquestionably, we have one of the
most talented and diverse Boards in
recent memory with the perfect mix of
experienced and motivated veterans
and an infusion of future leaders and
energetic newcomers.

It turns out that | couldn’t have
been more wrong when | felt some
doubt about what our Board will
achieve this upcoming year.

We have already established an
agenda of projects and initiatives which
will propel the Bar into the new year
with the near certainty for impactful
results.

So, who are the Trustees for this
term? Maybe it is unorthodox to call
them out by name, but they deserve
due recognition—Christopher Warne,
Matthew Breddan, Heather Glick-
Atalla, Barry Goldberg, Michael Cohen,
Alan Eisner, Kyle Ellis, Gary Goodstein,
Alex Hemmelgarn, Erin Joyce,
Alexander Kasendorf, Minyong Lee,
Joy Kraft Miles, Amanda Moghaddam,
Jessica Rosen, George Seide, Steven

www.sfvba.org

Sepassi, Benjamin Soffer, Taylor
Williams and Yuri Aberfeld.

Each and every one of them has
contributed in a way that enhances
our Bar and helps to set us up for a
clear path to a productive 2021 and
beyond.

For example, we have a new
Associate Trustee, Yuri Aberfeld,
who is serving as Chair of our
Technology Committee. He is
working to create a blueprint for
the upgrade of the technological
automation of our Bar operations to
benefit the members.

66

We have almost total
engagement from every
one of our Trustees this

year, each doing their small
and large parts to create

some magic in what has

been a challenging year.”

Yuri will be conducting a
comprehensive review of Bar
systems to help with activities
such as improving the process of
registering and paying for events,
handling invoicing, coordinating the
access to and delivery of necessary
information to members, and
improving the overall experience of
interacting with Bar staff.

Our award-winning Inclusion
and Diversity Committee, with

DAVID G. JONES
SFVBA President

djones@lewitthackman.com

new co-chairs Amanda Moghaddam
and Jessica Rosen in the lead, has
significant new events planned with
outstanding support from judicial
officers from the Valley and beyond.

Joy Kraft Miles and leaders of the
Valley Community Legal foundation—
the charitable arm of our Bar—have
implemented incredible educational
programs and fostered scholarships
for law connected students, but
importantly, membership and energy
has increased in a way not seen in the
recent past.

As the Bar continues to
increase its outreach directly into
our community, Minyong Lee, of
Neighborhood Legal Services, has
stepped up to help the Bar fill gaps
in administering its outreach and
community programs, committing
all her skill, experience and depth of
knowledge to the effort.

But it is more than just amazing
people achieving incredible things.

What every member of our Board
offers is more intangible than that.

It is a collective, infectious desire to
engage and do their part in improving
our community in every area possible.
We have almost total engagement
from every one of our Trustees this
year, each doing their small and large
parts to create some magic in what
has been a challenging year.

Who needs New Year’s
resolutions when you take the initiative
now and make special things happen
right now. Our Board has and we
know our members have, too. &~
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EDITOR’S DESK

Near, and Yet Afar

THOUGHT THAT I'D BREAK FORMAT
and share an excerpt from an
interesting article | found on CNN Lite
during a recent sojourn through the vast
expanse of the world wide web.
It is very sobering and thought-
provoking and compels consideration.
It follows...

Some people whose values still align
with those of their friends have found
their relationships suffering during the
pandemic.

Jeff Guenther, a Portland, Oregon-
based therapist, made the decision to stay
home for Thanksgiving rather than travel to
see his family in Los Angeles. He joined his
family’s holiday gathering via Zoom.

“We felt this certain amount of
pressure because we couldn’t get
together at all this holiday season. So we
might as well try to do it online—which only
caused even more rupture and problems,”
he told CNN. “All of our family issues that
are always kind of under the surface are
even more apparent on Zoom—and during
a pandemic on top of everything else.”
During the call, he said he and his sister
got into an argument over whether “to
vaccinate or not to vaccinate.”

“I feel right and she feels right and it’s
made us less close, in an already sort of,
long distance relationship,” Guenther said.
“This argument has caused the rest of my
family to take sides.”

Still, Guenther, who has been a
therapist for about 15 years, said there
are some ways to repair relationships that
end up tarnished as a result of conflicting
views.

It’s important to identify whether each
of you have the same goal, he said. For

www.sfvba.org

example, he and his sister know they want
to keep their parents safe, and they don’t
want to spread the coronavirus.

“If we can both find things that we
agree on at the start, then we can both
talk about it in these curious ways,” he

said. ‘ ‘

Some people whose values
still align with those of their
friends have found their

relationships suffering during
the pandemic.”

He also emphasized that people
must acknowledge everyone has to come
up with safety plans that make sense to
them, even if it doesn’t make sense to
you.

A unique program for solo practitioners
designed to reach and protect as many
California lawyers and their clients as possible.

Built with simplicity and sustainability in mind;
$100K/$100K limits for a $750 annual premium*
while delivering additional member benefits.

Created to empower California lawyers to meet
the unmet needs of the most vulnerable

individuals who face social inequity.

www.lawyersmutual.com

*Income limitations apply with other qualifying terms and conditions.

MICHAEL D. WHITE

Communications
Manager

michael@sfvba.org

As for Zoom fatigue, Guenther
suggests making the calls shorter,
turning the video off or stepping outside
while on the phone to get a break from
the screen.

“My advice would be to really
check in and see if you have the
capacity to be on these Zoom calls,”
he added. “If you don’t have enough
capacity, you might need to cancel that
meeting.”

Ultimately, relationships “may be
affected forever” after the pandemic, he
said. “If that’s the case...that’s one of
the many traumas to come out of 2020
that we don’t even fully know about
yet.”

Some thoughts—and suggestions—
to ponder as we shoulder-through
the challenging year that unfolds
before us. &~

INTRODUCING A UNIQUE PROGRAM
EXCLUSIVELY FOR LOW INCOME LAWYERS.

Accessible

Simple & Sustainable
Closing the justice gap

LAWYERS'
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-
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m By reading this article and answering the accompanying test questions, you can earn one MCLE credit.
C To apply for the credit, please follow the instructions on the test answer form on page 20.
LE

By llana M. Kaufman

Contract Law:

The Old, The New,
and the Complicated

Though centuries old, contract law has continued to evolve
while, in recent years, agreements to arbitrate have come
under fire, as have many of the other common provisions

found in most contracts. -
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HIS PAST YEAR WAS A BUSY ONE, FOR MANY

reasons, particularly in the area of contract law.

Though centuries old and laced with certain
seemingly archaic principles, contract law has evolved
while, in recent years, agreements to arbitrate have come
under fire, as have many of the other common provisions
found in most contracts.

It is critical, then, for those drafting contracts to stay
abreast of the law in order to avoid unintended legal
missteps, uncertainty, or worse.

In this article, we will review some of the more important
changes in contract law that took place over the course
of the last year; review the current status of independent
contractor agreements, in particular, the business-to-
business exemption of the ABC Test; provide an update
on California arbitration and commission agreements; and,
summarize some of the basic tenets of contract law.

2020 Round-Up

= | imitations on Mandatory Arbitration Agreements: In
October 2019, California Governor Gavin Newsom signed
Assembly Bill 51 (AB 51) into law, which, effective January
1, 2020, bans most employment arbitration agreements in
California.

Under this new law, which adds a new Section to
the California Labor Code, it is unlawful “for any person
to require a job applicant or any employee to waive, as a
condition of new or ongoing employment, any right, forum,
or procedure established by the California Fair Employment
and Housing Act (FEHA) and the Labor Code. The law also
prohibits retaliation against an employee who refuses to
sign an arbitration agreement.””

Notably, AB 51 does not apply to negotiated severance
agreements or post-dispute settlement agreements and
does not invalidate any written arbitration agreement that
is otherwise enforceable under the Federal Arbitration Act
(FAA).

It also remains to be seen whether the new statute
applies only to new agreements, or to existing ones as
well. By its own terms, AB 51 applies only to arbitration
agreements “entered into, modified, or extended on or after
January 1, 2020.”

However, AB 51 does not explain what it means for an
agreement to be extended after January 1, 2020, which
begs the question as to whether any attempt to enforce an

reached at ikaufman@millerlawpartners.com.

14 Valley Lawyer = JANUARY 2021

arbitration agreement that was entered into before January
1, 2020 is prohibited by the law.

Prior to the law taking effect, however, the U.S.
Chamber of Commerce filed a lawsuit in federal court
challenging the constitutionality of the law and seeking to
strike it down to the extent it conflicts with the FAA.

In response, on December 30, 2019, a federal district
judge granted a temporary injunction halting AB 51 from
going into effect on January 1, 2020.

Subsequently, the court issued an order enjoining the
State of California from enforcing AB 51 as to arbitration
agreements covered by the FAA.

The State of California has appealed the court’s
decision and the matter remains pending before the Ninth
Circuit. The ultimate status of the law is still in limbo, but the
district court’s injunction stands for now.

Employers should be cautious and, to the extent the
employer’s arbitration agreements are not voluntary or
are not covered by the FAA and are encouraged to seek
the advice of experienced employment counsel prior to
requiring its employees and applicants to sign an arbitration
agreement.

= Failure to Timely Pay Arbitration Costs Can Constitute

a Waiver of Arbitration: In an employment or consumer
arbitration that requires the drafting party—i.e., the employer—
to pay certain fees and costs, such as administrative costs
and arbitrator’s fees, before the arbitration can proceed.

The failure to pay costs and fees associated with an
arbitration within 30 days of the due date is a breach of the
arbitration agreement, thereby waiving the right to compel
arbitration.

The new law, AB 707, provides that the employee—or
consumer, as applicable—would, in turn, be able to withdraw
the claim from arbitration and prosecute his or her claim in
court.?

Accordingly, employers should ensure that they timely
pay all fees and costs associated with arbitration, otherwise
they risk having to defend themselves in court.

= Prohibition of No Rehire Provisions in Settlement
Agreements: Employers who enter into a settlement
agreement with an employee often wish to completely cut
ties with the employee at the conclusion of the dispute and
include a “no rehire” provision in the settlement agreement.

llana M. Kaufman is an employment defense attorney at Miller Law Partners, PC in Woodland Hills. She can be

www.sfvba.org
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However, AB 749 now prohibits and voids no rehire
provisions in settlement agreements entered into on or after
January 1, 2020. The law does have some exceptions,
including situations where the employer has made a good
faith determination that the individual engaged in sexual
harassment or assault.®

An employer is also not required to rehire an individual
if there is a legitimate non-discriminatory or non-retaliatory
reason for terminating employment or refusing to rehire.

However, AB 2143, effective January 1, 2020, amends
Section 1002.5 of the California Labor Code to specify that
an employer’s determination that the individual engaged in
sexual harassment or assault must be documented; made
before the aggrieved individual filed the claim that is the
subject of the settlement agreement against the employer,
and filed in good faith.

Further, the scope of conduct included in the
employer’s determination justifying the no rehire provision is
expanded to include sexual harassment or assault, and any
criminal conduct.

What to Expect: The ABC Independent Contractor
Test...Again

On January 1, 2020, California enacted AB 5, legislation
that codifies the California Supreme Court’s decision in
Dynamex Operations West, Inc. v. Superior Court of Los
Angeles.

In a nutshell, AB 5 makes the independent contractor
classification test established in the Dynamex decision the
legal standard to be used when determining whether a
worker should be properly classified as an employee or an
independent contractor.

However, AB 5 does establish several exemptions,
including a business-to-business exemption.

Business relationships and workers falling under this
exemption to the ABC Test are evaluated under the former,
more flexible, Borello Test instead of the ABC Test. The
business-to-business exception is intended to apply to
bona fide business relationships wherein one business hires
another business to perform services for the hiring entity.

AB 5 codified the ABC Test as Labor Code Section
2750.3. However, a new law that goes into effect on
January 1, 2021—AB 2257—makes significant changes
to Section 2750.3, including repealing that code section
entirely and enacting new sections of the Labor Code at
Sections 2775-2787 instead, thus essentially separating
each subsection of former Section 2750.3 into its own
Labor Code section.

Although AB 2257 makes many changes to the current
law, this article will focus on the contractual impact of those
changes, specifically pertaining to the business to business
exemption.



In pertinent part, effective January 1, 2021, in order to be
exempt from the ABC Test, business to business relationships
must be in writing and meet the following 12 criteria, some of
which have been expanded since first enacted one year ago:

and equipment to perform the services, not including
any proprietary materials that may be necessary to
perform the services under the contract.

e The business service provider is free from the control
and direction of the contracting business entity in
connection with the performance of the work, both under
the contract for the performance of the work and in fact.

e The provider is furnishing services directly to the
contracting business rather than to customers of the
contracting business. This subparagraph does not apply
if the business service provider’s employees are solely
performing the services under the contract under the
name of the business service provider, who regularly
contracts with other businesses.

e The contract with the business service provider is in
writing and specifies the payment amount, including any
applicable rate of pay, for services to be performed, as
well as the due date of payment for such services.

66

e |[f the work is performed in

a jurisdiction that requires the
business service provider to have
a business license or business
tax registration, the provider has
the required license or business
tax registration.

e The business service provider
maintains a business location,
which may include the provider’s
residence, that is separate from
the business or work location of
the contracting business.

e The provider is customarily engaged in an independently
established business of the same nature as that involved
in the work performed.

e The business service provider can contract with other
businesses to offer the same or similar services and
maintain a clientele without restrictions from the hiring
entity.

e The provider advertises and holds itself out to the public
as available to deliver the same or similar services.

e Consistent with the nature of the work, the business
service provider makes available its own tools, vehicles,
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e The provider can negotiate its own rates.

e Consistent with the nature of the work, the business
service provider can set its own hours and location of
work.

e The provider is not performing the type of work for
which a license from the Contractors’ State License
Board is required.*

When preparing a service contract for a business to
business relationship, it would behoove the contract-drafter
to ensure that the required criteria for the exemption are
addressed within the terms of the service contract, and to
evaluate the relationship of the parties in reality in order to
ensure that the foregoing criteria are satisfied in practice, as
well.

Taking care to ensure that a business relationship meets
the exemption to the letter of the law provides yet another

line of defense for business relationships
that seek to qualify under the business to
business exemption of the ABC Test.

Employment Contract Refresher

= Arbitration Agreements: Many employers
choose to adopt arbitration policies with
respect to disputes that arise in the context
of employment situations.

Employers should practice caution
to ensure that arbitration agreements
are carefully crafted to withstand judicial
scrutiny and avoid litigation —particularly in
light of the restrictions laid-out in AB 51.

Employers are advised to seriously consider having a
stand-alone arbitration agreement rather than one embedded
in another document or an employee handbook in order to
avoid any question as to the employee’s acknowledgment
and acceptance of the agreement.

Employers should also be sure to include provisions in
the arbitration agreement that provide for a neutral arbitrator
and clearly written arbitration procedures, including the
arbitration rules that will apply—i.e., AAA or JAMS—and
the website’s url address for such rules; discovery sufficient
to adequately arbitrate the employee’s statutory claims; a
written arbitration award; and all types of relief that would
otherwise be available in court.

A statement should also be included stipulating that the
employer bears the expenses of arbitration, save for any
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costs the employee would otherwise incur if the case were
pending in court.

Employers are also encouraged to consider including
a class action waiver in the arbitration agreement, taking
particular note that not all representative actions are legally
waivable —specifically, claims under the California Private
Attorneys General Act (PAGA ) that may not be compelled to
arbitration.

Additionally, claims for workers’ compensation benefits,
unemployment compensation benefit claims, or claims
brought under the National Labor Relations Act also may
not be compelled to arbitration. All such non-arbitral claims
should be expressly excised from the arbitration agreement.

An employer should also beware when entering into
arbitration agreements with employees while a class action
is pending to which the employees might be included.

In such instances, post-dispute arbitration agreements
risk unenforceability unless specific procedural safeguards
have been implemented.

= Commission Agreements: One common method of
compensation, primarily for salespeople, is the commission-
based compensation plan.

A commission payment is based on the amount or
value of the product that was sold, such as a percentage
of sales or profits made from sales, or the number of sales
made. Commissions are not discretionary—rather they are
considered compensation earned by the employee.

Although widely used, this method is also widely
misunderstood as unwitting employers often fail to meet
the requirements of the California Labor Code, which, as of
January 1, 20183, sets forth various requirements for such
plans.5

California employees whose pay involves commissions
must be provided with a written commission plan and
employers must obtain a signed receipt for the contract
from each employee.

Commission agreements must include a method for
calculating and paying the commissions, and employers
are strongly advised to draft a commission compensation
plan that is detailed and specifically defines all aspects of
the calculation, including when and how commissions are
earned, advanced, and paid.

Employers are also strongly advised to include specific
commission forfeiture language upon termination—for
example, the employee must be employed on the date
commissions are earned in order to be paid commissions or
to include well-defined post-termination trailing commission
language.

Without it, the terminated employee could potentially lay
claim to significant post-termination commissions well into
the foreseeable future, notwithstanding their termination,
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despite the fact that other employees may have
shepherded those post-termination sales from start to
finish, or that those sales do not come to fruition for years
into the future.

The Labor Code also clarifies that, in the event a
commission plan expires and the parties nevertheless
continue to work under the terms of the expired contract,
the contract terms are presumed to remain in full
force and effect until the contract is superseded or the
employment relationship is terminated by either party.®

With these precautions in place, employers will be
more readily able to defend the terms of their commission
plans should an issue ever arise.

Back to Basics

A critical reminder for contract-drafters and parties to a
contract alike is to remain aware of the elements of a valid
contract in order to ensure that a contract’s validity is not
compromised.

Looking back to the basics, a valid contract requires
an offer, an acceptance, and a bargained for exchange of
promises—i.e., consideration. A contract can be express
or implied. An express contract may be oral or written,
and an implied contract is implied by the conduct of the
parties.

Importantly, the terms of a contract must be
sufficiently clear and unambiguous for a court to enforce
them.

Written contracts should be drafted carefully to
document the intention of the parties and dispel any
ambiguity or contradiction within the four corners of the
document.

Contract drafters and parties to a contract should
also be aware of contract defenses that may ultimately
invalidate an agreement that one or more parties ultimately
seeks to enforce. If a valid defense to a contract exists,
the contract may be voidable, either in part or in its
entirety.

The Takeaway
Contract law is complicated and, especially in the
employment context, is constantly changing.

Because of that, it is critical that those who draft
contracts, including employers, stay as current as possible
on the latest developments in the law, the do’s-and-don’ts
of contract writing, and the legal status of certain, even
customary, provisions. &5

1 california Labor Code § 432.6.

2 Callifornia Code of Civil Procedure §§ 1281.97-1281.99.

31d. 1002.5.

4 California Business and Professions Code, Chapter 9, Division 3 § 7000.
5 California Labor Code § 2751.

51d. § 2751.
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